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SUPREME COURT 


New York Covcrry:. 





EvGene V. Day. as Receiver of 
National Gramophone Corpora- 
tion, 

Plaintiff-Respondent, 


against 


‘FRANK SEAMAN, 
Defendant-Appellant. 


Statement Under Rule 41. 


This action was commenced by the service of the 
suinmons on the 30th dav of October, 1905, on which 
day the defendant appeared herein by Waldo G. Morse, 
his attorney. 


The plaintiff served his ie on the 20th day 


of November, 190s. 

The defendant served his answer on the 3oth dav 
of December. 1905. 

The plaintiff appeared herein by Strong & Cadwala- 
der, Esqs., of No. 40 Wall St.. Borough of Manhat- 
tan. City of New York, who were succeeded as at- 
tornevs for the plaintiff. by Ketcham & Owens, Esqs., 
of No. 189 Montague St., Bor. of Brooklyn, City of 
New York, by order of substitution. entered in the 
office of the Clerk of New York County on the 14th 
dav of December, 1906, Owens & Gray, Esqs., were 
substituted as attornevs for the plaintiff in place of 
Ketcham & Owens, dissolved. 
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The defendant appeared herein by Waldo G. Morse. 
Esg.. of No. 10 Wall St.. Bor. of Manhattan. New 
York City. 

The names of the original parties in ful] are as 
stated in the above title. There has been no change of 
parties or attorneys since the commencemeni of this 
action, except as stated above. 

The action was tried before Hon. diennm Bischof. 
at a Special Term for Trials, held at the County Court 
House, Borough of Manhattan. on the 10th dav of 
December, 1907. 

On the 6th dav of January. 1908, the cause was 
finally submitted to the Court for decision and the 
defendant submitted to the Trial Justice cerain re- 
quests to find, : 

Thereafter and on the 15th day of April. 1907, the 
Court made and filed its decision in favor of the plain- 
tiff and against the defendant and directed judgment 
as praved by the plaintiff in his complaint. and the 
interlocutory judgment appealed from was thereupon 
entered in the office of the Clerk of New York County 
on the same day. 

Exceptions to said decision and the Courts reiusal 
to find as requested were served and filed by the de- 
fendant on the sth day of May, 1908. 

On the trial the plaintiff appeared by Herbert T. 
Ketcham, Esg., and James M. Gray, Esq.. and the 
defendant appeared by Waldo G. Morse. Esq., his 
attorney, and Rush Taggart, Esq., and James DeWitt 
Andrews, Esq.. of counsel. 

The defendant served and filed his notice of appeal 
on the 24th dav of April, 1908. ; 
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Notice of Appeal. 
SUPREME COURT, 


County OF NEw YORK. 





EvGexe V. Day, as Receiver of 
Nauona] Gramophone Corpora- 
tion. 

Plaintiff, 
against 


FRANK SEAMAN, 
Defendant. 


Please take notice, that the defendant Frank Sea- 
man hereby appeals to the Supreme Court, Appellate 
Division, First Department, from the interlocutory 
judgment of this Court herein entered in the office of 
the Clerk of the County of New York on the 15th day 
of April, 1908. and from each and every part of said 
‘interlocutory judgment. 

Dated, April 23,‘1908. _ 

Yours, &c., 
WALDO G. MORSE, 
Attorney for Defendant-Appellant, 
+10 Wall Street, 
N.. ¥. City. 
To 
Owens & Gray, Esas.. 
Attys. for Plaintiff-Respondent. 
+189 Montague St., Brooklyn, N. Y. 
County Clerk, 
New York County. 
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A 
10 Summons. 
SUPREME COURT, 


Couxty or New YorK. 





EvGENE V. Daty, as Receiver of 
National Gramophone Corpora- 
.. 110N, 7 
Plaintiff, \ Action No. 3. 

against 


FRANK SEAMAN, 


” Defendant. 





To the above named Defendant: 


You are hereby summoned to answer the complaint 
in this action, and to serve a copy of vour answer on 
the plaintiff's attorney within twenty davs after the 
service of this summons, exclusive of the day of serv- 
ice, and in case of your failure to appear, or answer, 
judgment will be taken against you by default for the 
relief demanded in the complaint. 

Dated, October 26th, 1905. 

STRONG & CADWALADER, 
Plaintiff's Attorneys. 
Post Office Address and Office, 
12 No. 40 Wall Street, 
Borough of Manhattan, 
New York. 
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Complaint. 
SUPREME COURT, 


County ofr NEw YORE. 





Etcexe V. Day, as Receiver of 
National Gramophone Corpora- 
tion, 

Plaintiff, 


against 


FRANK SEAMAN, 
Defendant. 


The plaintiff. complaining of the defendant, shows 
to the court, upon information and belet: 


1. That the. National Gramophone Corporation was 
heretofore, and on or about the 10th dav of March. 
1899. duly organized under the laws of the State of 
New York, known as the Business Corporation Law, 
having an authorized capital stock of eight hundred 
thousand dollars (S800,000). for the purpose of manu- 
facturing, selling, leasing, operating and dealing in 
talking machines or instruments for recording and re- 
producing sound, and for other purposes. That there- 
after and on or about the 13th day of September. 
1901, application was made by the directors of the said 
corporation to the Supreme Court in the County of 
Westchester for a voluntary dissolution of said cor- 
poration and such proceedings were subsequently had 
upon the said application: that this plaintiff was by an 
order of the said court made the hfth dav of April. 
1902. duly appointed permanent receiver of the said 
corporation and thereafter duly qualified and entered 
upon the performance of his duties as such receiver. 
That leave has been duly granted by the Supreme 
Court to bring this action. 
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2. That on or about the tenth dav of October, 1896. 
the defendant entered into a certain contract with the 
Berliner Gramophone Company, a corporation dulv 
organized under the laws of the State of Virgima. the 
said Berliner Company being at that time the sole 
manufacturer of dise talking machines and records. 
whereby it was agreed that the said company should 
manufacture exclusively for the defendant and that 
he should be the exclusive sales agent therefor. That 
thereafter and on or about the 4th dav of November. 
1896, the defendant caused to be organized under the 
laws of the State of New York a corporation known 
as the National Gramophone Company, for the pur- 
pose, among other things. of selling talking machines 
and records. That the capital stock of the said cor- 
poration consisted of fifty thousand dollars ($50,000) 
par value. being 500 shares of S109 each. That the 
said contract further provided that the said defendant 
should have the privilege of assigning the same to such 
corporaiion as he might organize for the purpose pro- 
vided that the said Berliner Company should approve 
of such organization. That at a meeting of the direct- 
ors of said National Gramophone Company. held on 
the 4th day of November. 1896,-it was resolved: 
“That a certain contract or agreement, dated the roth 
day of October, 1896, executed by and between the 
Berliner Gramophone Company of Virginia and Frank 
Seaman, of New York. and all rights and privileges 
secured thereby be acquired by the company for its 
use. and that the rights and privileges of said Frank 
Seaman thereunder be transferred to this company as 
fully as he is able to transfer the same. and that this 
company take the agreement of said Frank Seaman 
to use his best endeavors to secure the recognition by 
the said Berliner Gramophone Company of such trans- 
fer and that he agree in case such recognition cannot 
be secured to act with this company and place in its 
charge all the business to be carried on by him under 
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such contract, obtain and turn over to this company all 
woods thereunder which may be advantageously used 
by this company, and turn over and deliver to this 
company al] profits and advantages whatever which he 
miav derive Irom his said contract with the Berliner 
Gramophone Company. and that such contract be ac- 
cepied as full paymem of the subscription ct Frank 
Seaman to the capital stock of the company. made in 
is certificate of incorporation, amounting 10 498 shares 
of the value of $49,800, and that said stock of this 
company be issued fully paid and non-assessable in 
pavment of said contract. That the omcers of the 
company be authorized and directed to receive a trans- 
fer of such contract accordingly, and issue such stock 
pursuant to this resolution.” That in pursuance of 
the said resolution the said 498 shares of stock was 
issued ta and accepted by the defendant. who there- 
upon undertook to transfer to the said company his 
said contract with the Berliner Gramophone Company, 
and all his rights thereunder. That thereafter the 
said Seaman endeavored to procure the consent and 
approval of the Berliner Gramophone Company to his 
assignment of the aforesaid contract to the said com- 
pany. and was unable sca to do, and it was thereafter 
agreed between the said National Gramophone Com- 
pany and the defendant that the business should be 
carried on as regards the Berliner Gramophone Com- 
pany in the name of the defendant, but for the bene- 
fit of the National Gramophone Company. 


3. That on or about the 31st dav of March, 1r&8q0, 
the said National Gramophone Company assigned and 
transferred to the National Gramophone Corporation 
al] its assets, including all its interest in the said con- 
tract between the defendant and the Berliner Gramo- 
phone Company. and in the aforesaid agreement be- 
tween itselt and the defendant, and all rights end privi- 
leges thereunder, and that such assignment was made 
with the consent and approval of the defendant. That 
subsequently. and in the vear 1900, disputes having 


£20 
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arisen between the defendant and the said Berliner 
Gramophone Company. the latter company refused to 
continue to furnish disc talking machines and records 
to the said defendant or through him to the National 
Gramophone Corporation, to the great loss and in- 
jury of said last named corporation. That thereupon 
a sult Was instituted in the name of the defendant but 
for the beneftt of the said corporation against the 
Berliner Gramophone Company, in the Lnited States 
Circuit Court, for the District of West Virginia, for 
the recovery of damages by reason of said breach of 
contract. That subsequently another suit was similar- 
ly instituted in the name of the deiendant. but for the 
benefit of the said corporation, ugainst the Victor 
Talking Machine Company, (a corporation which has 
succeeded to the rights of the said Berliner Gramo- 
phone Company in the manufacture of dise talking 
machines. and which had also succeeded to the obliga- 


tions of the said company), under the aforesaid con- . 


tract with the defendant for the recovery of further 
damages by reason of a breach of said contract, and 
that subsequently and on or abont the Ist day of May. 
1903, the detendant settled and discontinued the said 
suits, and relieved the defendants therein from all ha- 
bilit for such breaches of contract, and in considera- 
tion ti ereof received the sum of thirty-five thousand 
dollars $35.000) in cash and also shares of the capital 
eiock ¢ the Victor Talking Machine Company, 
amountur., to thirty-five thousand dollars ($35,000) 
at par vais. That the said money and property so 
received bi the defendant in the settlement of the 
aforesaid litigation was received by him for the bene- 
fit of the National Gramophone Corporation. That 
the net amount so received by him, over and above 
his reasonable expenses and disbursements in and 
about the said litigation, should be impressed with a 
trust for the benefit of the said corporation, its credi- 
tors and stockholders and that he should be required to 
account therefor to this plaintiff. 


—————————— 
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4. That the plaintiff has demanded of the defendant 
thar he account to the plaintiff for the profits of said 
litigation su received by him as aforesaid. and he has 
neglected and refused so to do. 

Wherefore the plaintiff pravs that the defendant ac- 


count to the plaintiff for all monevs and property col- — 


lected and received by him in the settlement of the 
suits brought by him against the Berliner Gramo- 
phone Company and the Victor Talking M.chine Com- 
pany. over and above his reasonable expenses and d)s- 
bursements therein. and that the plaintiff ‘lave such 
other and further relief as may be just in tl.. premises. 
STRONG & CADW ALADER, 
Attorneys for Plaintiff. 
No. 40 Wall Street, 
Borough of Manhattan. 
New York City. 


State of New York. | ss 
County cf New York, a 


Eugene V. Daly, being duly sworn, deposes and says 
that he is the plaintiff in the above entitled action; that 
te has read the foregoing complaint and knows the 
contents thereof. and that the same is true to his own 
knowledge. except as to the-matters therein stated to 
be alleged upon information and belief, and that as to 
those matters he believes it to be true. 

EUGENE V..DALY. 
Sworn to before me this 
25th dav of October, 1905. 
John F. Collins, 
Commissioner of Deeds. 
N. ¥. City. 
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Answer. 
SUPREME COURT. 


CounTY OF NEw YORK. 


EvcenE V. Daty. as Receiver of 
The National Gramophene Cor- 
poration, 

Planuf. Action No 3. 
against 


FRANK SEAMAN, 
Defendant. 





The defendant. Frank Seaman. by Waldo G. Morse, 
his attorney. for answer to the complaint in the above 
entitled action, upon information and belief, 


I. Denies that the plaintifi was duly appointed per- 
manent Receiver of the National Gramophone Cor- 
poration or duly qualified as such. or that Jeave has 
been duly granted to the plaintiff to bring this action, 
and denics that the plaintiff ever has been appointed 
such Receiver or has qualified or has been authorized 
to do any act as Receiver of said corporation and al- 
leged in that regard; that the proceeding in which such 
appointment was attempted to be made was brought 
for the purpose of dissolving said corporation and 
winding up its business upon the ground of its insol- 
vency, and was a bankruptcy proceeding. and that by 
reason of the Constitution and laws of the United 
States relating to bankruptcies. in force at the time of 
bringing said proceeding and which are still in force. 
the statutes of the State of New York under which 
said proceeding was attempted to be brought and main- 
tained. were and are suspended in their operation and 
of no force or effect by reason of the Constitution and 
statutes of the United States aforesaid. 


SN 
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1]. Denies that it was agreed betweer the National 
Gramophone Corporation and defendan: that the busi- 
ness described in the complaint or any other business 
should be carried on as regards the Berliner Gramo- 
wione Corporation or anv other person of corporation 
in the name of the defendant for the benefit of the 
National Gramophone Corporation or otherwise. 


III]. Denies that the refusal of the Berliner Gramo- 
phone Campany to furnish records to this defendant 
or to the National Gramophone Company was any loss. 
damage or injury to said corporation or that any suit 
was instituted in the name of the detendant for the 
benefit of said corporation against the Berliner Gramo- 
phone Company or any corporation whatever for the 
recovery of damages by reason of said or any breach 
of contract or for any other cause whatsoever. and in 
like manner demies that any suit was instituted against 
the Victor Talking Machine Company. or that the 
same succeeded to the rights of the said Berliner 
Gramophone Company in the manufacture of Disk 
Talking Machines or records or in any other manner, 
or succeeded to the obligations of said company. or 
that the defendant settled and discontinued said suits 
or any of them and relieved the defendants therein 
from all hahhty or otherwise in consideration of the 
suiii of $35,009 1n cash and shares oft stock of the 
Victor Talking Machine Company amounting to $35.- 
ooo par value, but admits that he did settle and dis- 
continue certain suits on his own account and received 
thereupon and thereafter a sum much smaller in cash 
than that set forth in the complaint and certain stock 
in a corporation known as the Consolidated Talking 
Machine Company. but this defendant expressly de- 
mies that this monev or anv of the same or said prop- 
eriv or anv part thereof was received by him for the 
benefit of the National Gramophone Company or upon 
is account in anv manner or form whatsoever, and 
demes that the same or any part thereot should be 
impressed with a trust for the benefit of said corpora- 
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tna OY tS creditors or stockholders or anv of the 
sine, UT any person or persons, or that he should be 
yptired to account therefor or for any part thereof. 


I\’, And this defendant furiher answering alleges 


that the. plaintiff has an adequate remedy at law tor 


any and all the matters and things set up and alleged in 
the complaint aforesaid. 


\'. And this defendant further answering the said 
wnplaint alleges: that prior to the bringing of said 
 unv of said actions or suits, the National Gramo- 
wane Corporation abrogated, cancelled. annulled and 
wtiolly did away with anv and all contracts existing 
letween said corporation and this defendant set up in 
i complaint or in any wise relating to the business 
rscrein described, and that such cancellation was con- 
eerred in by this defendant and that thereupon anv 
ztxl all rights, relations, duties and obligations which 
existed or might have existed between. against or on 
+s< part of either of said parties as against the other in 
-viation to the said matters and things. became and 
wete wholly abrogated. terminated and at an end. 

hat in the bringing of the suits aforesaid, this de- 
~niant sought to interest said National Gramophone 
Corporation therein. but’ said corporation wholly de- 
suit to become interested in the same or to have 
gxv pin therein or to assume any liabilities thereunder 
wr by reason of the same, or te arrange for the ac- 
yetinion of any rights therein or thereunder. and de- 
sural wholly and absolutely to recognize or consider 
six} suits or any of the same as brought for and on ac- 
eum of said corporation or in any wise for its benefit. 

That in the conduct of said suits. this defendant 
ysid out and expended and became liable to lay out 
ni disburse large amounts of money and emploved 
ys time and retained solicitors and counsel. all at great 
expense. and traveled and attended court, all at very 
eexar Joss to this defendant, and that while so doing 
snl thereafter this defendant applied to said Nationa] 
Gramophone Corporation for assistance and requested 
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that it would assume some portion of said expense or 
deiray the same, but that said corporation whollv re- 
fused so to do or in any way to recognize said suits as 
iar its benefit or charges in any wise zgainst it. 

VI. That at all the times aforesaid and up to the 
present time said corporation has been indebted to 
this defendant in large amounts o1 money advanced bv 
him for and to the use of said corporation and that 
this defendant should not in equity and in good con- 
science be required or in any wise compelled to return 
to said corporation or account to it or its Receiver in 
equity for any sums or amounts whatsoever, without 
the allowance to him to be offset against anv amounts 
in which he might be found indebted to said corpora- 
tion of the claims. demands and cause of action so 
existing in his favor and against said corporation. 

WALDO G. MORSE. 
Attorney for Defendant. 
Office and P. O. Address, 
No. 10 Wall Street, 
Borough of Manhattan, 
: . New York City. 
County of New York, ss.: | 


Waldo G. Morse, being duly sworn, deposes and 
savs, that he is the defendant’s attorney in the above 
entitled action; that he has read the foregoing answer 
and knows the contents thereof: that the same 1s true 
to his own knowledge except.as to the matters therein 
stated to be alleced upon information and belief, and 
as ta those matters he believes it to be true. 

Deponent further says, that the reason why this 
affidavit of verification is made by deponent and not 
by defendant is because the defendant is not within 
the County of Westchester. where deponent resides. 
nor within the County of New York. where deponent 
has an ofnce for the transaction of business; that the 
sources of deponent's information and the grounds of 
his belief as to the matters set forth in the foregoing 
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40 answer are statements made by defendant to deponent 
oi the facts relating to the subject-matter set forth in 
the complaint herein. 

WALDO G. MORSE. 
Sworn to before me this 
2gth day of December, 1905. 
Frank Cochrane, 
Notary Public (64), 
New York County, N.-Y. 


Supplemental Answer. 


“3 SUPREME COURT. 


NEW YorEK County. 





EvuGENE V. Daty, as Receiver of 
The National Gramophone Cor- 
poration, 

Plaintiff, 
against 


FRANK SEAMAN, 
Defendant. 


In and by this supplemental answer. which is served 
under and pursuant to stipulation as under an order of 
this Court, dated the 26th day of Nov., 1907, to which 
reference is hereby made, the defendant. Frank Sea- 
man. by Waldo G. Morse, his attorney, for answer to 
the complaint in the above entitled action. upon in- 
formation and belief: 

Repeats all of the allegations in the answer herein 
contained. and makes them a part hereot. 

And this defendant further answering the said com- 
plaint. and by way of supplemental answer alleges: 


42 
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J], That on or about the 15th dav of November. 1907. 
in an action pending in the Supreme Court of West- 
chester County, wherein this defendant was plainiff, 
und the plaintiff herein was defendant. a verdict was 
rendered and a judgment subsequently and thereupon 
emered in the office of the Clerk of said County for 
the sum of $36.033.55. wherein was litigated and ad- 
judicated the question whether the defendant in this 
action. the plaintiff in that had valid claims against 
the said corporation and this plainurt in large amounts. 
and it was dulv adjudicated that he had such claims. 
and also and likewise was litigated and adjudicated 
the question whether the defendant in this action ever 
had or received any sum whatsoever from or for the 
account of plaintiff in this action. or of the National 
Gramophone Corporation, for which said corporation 
the plaintiff is Receiver, and wherein it was adjudged 
and determined that the National Gramophone Cor- 
poration and the plaintiff herein. as Receiver. were and 
are indebied to the defendant to a Jarge amount. viz: 
the sum of $36.033.55. with interest. and that this de- 
iendamt had never received payment or satisfaction 
therefor. or for any part thereof. 

Wherefore, the defendant asks judgment that the 
complaint be dismissed with costs. 

WALDO G, MORSE, 
- Attorney for Defendant, 
‘10 Wall Street. New York. N.Y. 


County of New York, ss.: 


Waldo G. Morse. being duly sworn. deposes and 


savs that he is the attorney for the defendant in the 


above entitled action. That he has read the foregoing 
supplemental answer. and knows the contents thereof: 
that the same is true of his own knowledge. except as 
to the matters therein stated to be alleged upon infor- 
mation and belief. and that as to those matters he be- 
heves it to be true. 
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THs: the reason why this affidavit of verification is 
—zie by de ponent and not by the derendant, 1s because 
endant is not within the County of \Westchester 


wei resides, nor within the County ot New 


— 
—= 


ie 
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w--k. where deponent has an office tor the regular 
—-<~ion of his business: and that the sources of de- 
-,-re-:'s information and the grounds of his belief are 


—- gexinent is the attorney of record of the action 
<= ac in tue Supplemental answer herein and per- 


s-rmDy conducted the trial thereof. 
| \WALDO G. MORSE. 
=x--~ to be. ore me this 
once Gav of November, 1907. 
Frink Cochrane, 
Notary Public (69), 
New York County. 


SUPREME COURT, 
County or New York. 


Sos oe eee ee 
=-xexz V. Daty, as Receiver of 
Tee National Gramcphone Cor- 


porn. 
Plaintiff, 
against 
FRANK SEAMAN, 
Defendant. 





Tze cvterdant submits the annexed statement of 
= Eas. which he deems established by the evidence 
eee, ro ai the rulings upon questions of law, which 
Te Ceres made. 

Temi January 6, 1908. 

WALDO G. MORSE, 
Attomey for Defendant, 
No. 10 Wall Street, 
Borough of Manhattan, 
City of New York. 
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Defendant's Requests to Find. 
SUPREME COURT, 


COUNTY OF NEW YORK. 





EvceNxe V. Day, as Receiver of 
The National Gramophone Cor- 
poration, 

Plaintiff, 


against 


FRANK SEAMAN, 
Defendant. 


The issues of fact coming on to be tried by the Court 
at a Special Term. held by the undersigned without 
a jury. and having been tried on the 19th day of De- 
cember, 1907, and the allegations and evidence of the 
parties having been heard; now, after hearing Herbert 
T. Ketcham, of counsel for the plaintiff, and Waldo G. 
Morse. for the defendant, and due deliberation having 
been had. I decide and find as follows: 


Findings of Fact. 


1. The proceeding in which the plaintiff was appoint- 
ed: Receiver was brought to dissolve the National 
Gramophone Corporation, and distribute its assets 
among its creditors. 


Found. H. B. 


I]. At the time of the bringing of such proceedings. 


said corporation was insolvent and unable to pay its 
debts and obligations in full. 
Found. H. B. 
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III]. The plaintiff herein was appointed Receiver 
for the purpose of winding up the affairs and distribut- 
ing the assets of said corporation as provided by the 
Statutes of the State of New York. 


Found. H. B; 


IV’. On or about the roth day of October. 18G5, the 
defendant entered into a contract in writing. dated on 
that day, with the Berliner Gramophone Company, in 
relation to the manufacture and sale of gramophones 


and gramophone goods. 
Found. .H. B. 


V. The defendant executed and entered into a con- 
tract in writing with the National Gramophone Com- 
pany. predecessor in interest of the National Gramo- 
phone Corporation, dated on the 4th dav of November, 
1896, whereby the said company acquired certain 
rights in regard to the subject-matter of said Berliner 
contract. 


Found. H. B. 


VI. Said contract between said National Gramo- 
phone Corporation and the defendant, embraced and 
contained all the agreements made and entered into 
by and between said parties to said contract. at that 
time. 


Found. H. B. 


VII. Said parties acted under the terms and provi- 
sions of said contract in their relations and dealings 
with each other, until] the 1st day of October, 1897. 

Found. H. B. 


VIII. On or about the 1st dav of October, 1897, 
said parties executed and entered into another contract 
in writing dated upon that day, in relation to the sub- 
ject-matter of the said Berliner contract. 

Found. H. B. 


IX. Said two contracts embrace all of the contracts, 
covenants and agreements made or entered into by or 
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between said parties in relation to any rights accruing 
under the Berliner contract aforesaid, or the subject- 
matter of the same. 


Found. H. B. 


X. The said contracts embrace all of the contracts. 
covenants and agreements miade or entered into by or 
between said parties in relation to the subject-matter 
of this action. 


Found. H. B. . 


XI. The said contracts fix and define the only right, 
claim or interest which the said National Gramophone 
Corporation or the plaintiff, its Receiver, has or ever 
had in. under or by reason of the contract of October 
10, 1896, between defendant and the Berliner Gramo- 
phone Company. 

Found. H. B. 


XII. On or-about the 1oth day of March, 1990, fhe 
Directors of the National Gramophone Corporation 
passed a resolution, and thereafter caused the defend- 
ant to be notihed pursuant thereto, that unless he should 
furnish goods under said contract, said corporation 
wouid procure goods for the purpose of its business. 
elsewhere. 


Found, 2-H. ZB. 


AITI. On the 2nd day of April, 1900, the directors 
of the National Gramophone Corporation passed a 
resolution. and thereafter caused the defendant to be 
notihed pursuant thereto, that said corporation would 
procure its goods elsewhere. 

Found. H. B. 


AIV. The defendant has been, and always was, un- 
able ta secure the consent of the Berliner Gramophone 
Company to the assignment of his rights to the Nation- 
al Gramophone Corporation, as provided by the first 
contract. but endeavored so to do. 

Found. H. B. 
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XV. The defendant supplied to the National Gramo- 
phone Corporation all goods ordered by it under tie 
second contract. so far as he was able to secure the 
same under said contract. 

Found. H. B. 


NVI]. The directors and oficers of said corporanon 
and also the defendant. understood that the said reso 
lutions and notifications were intended to effect. anJ 
did effect and constitute a cancellation and rescission 

f said contract on the part of the corporation. 

Refused. H. B. 


XVII. The defendant concurred in such rescission 
and cancellation. 
Retused. H. B. 


XVIII. Thereupon the National Gramophone Cor- 
poration arranged to obtain its goods from the Univer- 
sal Talking Machine Company, in which it owned a 
very large majority of the stock. 

Found. H.B. 


AIX. Such cancellation and arrangement for goods 
were had and carried out after full advisement and con- 
sideration, and were deemed by its directors advanta- 
geous to the said corporation. 

Reiused. H. B. 


XA. Said directors and ofhcers considered such can- 
cellation and the substitution of goods supplied by the 
Universal Talking Machine Company for those of the 
Berliner Gramophone Company to be advantageous to 
the National Gramophone Corporation. 


Refused. H.B. 


AAL. The defendant, after the cancellation of said 
contract. opened on his own account an offce for 
the sale of such gramophones and gramophone goods, 
the subject-matter of said contracts. 

Refused. H. B. 
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XNII. The Berliner Gramophone Company threat- 
ened and made preparations to sell its goods to others 
than the defendant. 

Found. H. B. 


XNIII. Thereupon the defendant procured an in- 
junction restraining the said Company from so doing. 


Found. H. B. 


XXIV. Said injunction was thereafter vacated and 
set aside, but . ter restored and reinstated. 


Found. H. B. 


AAV. Many :uits were brought and maintained by 
the defendant against the Berliner Gramophone Com- 
pany. the United States Gramophone Company, 


Eldridge R. Johnson, and the Victor Talking Machine 
Company. 
Found. H. B. 


XNVI. Suit was brought in the United States Cir- 
cuit Court for the Southern District of New York, 
by the Berliner Gramophone Company against the de- 
fendant Seaman. to recover $250,000 damages for the 
alleged breach of his contract. 

Found. H. B. 


AXANVII. All of said litigation was conducted and the 
expense thereof borne exclusively by the defendant 
Seaman. 


Found. H. B. 


ANVITI. The defendant never made any claim 
against the National Gramophone Corporation by rea- 
son of his said disbursement, or for protection against 
said suit or lability. 

Refused. H. B. 


XXNIX. Said corporation never offered to contribute 
toward or assume said expenses or liabilities, or any 
part thereof. 

Found. H. B. 
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NAA. Schedules of assets and habilities were made 
by the directors and officers of said corporatign in 
said dissolution proceedings. 

Found. H. B. 


XAXI. No mention was made in said schedules of 
the said contracts or suits or of anv right or liability 
whatsoever 1n relation thereto or to any of the same. 

Found. H. B. 


XXXII. In no way was the claim in suit or the con- 
tractual mght out of which it is alleged to arise, in- 
cluded or mentioned in said schedules. . 


Found. H. B. 


XXXII. Subsequently to the appointment of this 
plaintiff as Receiver of the National Gramophone Cor- 
poration, the defendant realized certain moneys upon 
a settlement of all the litigation aforesaid. 

Found. H. B. 


Conclusions of Laz’, 


I. The written contract between the National Gramo- 
phone Company and the defendant, dated the 4th dav 
of November, 1896. constituted the agreement then 
made between said parties and involved in this action, 
and was the measure of their mghts and obligations 
while it continued in force. 


Found. H. B. : 
IJ. On or about the first day of October. 1897, said 


contract was wholly cancelled, annulled, abrogated and ° 


terminated by the execution of a new contract dated 
upon said day between the said parties embracing the 
same subject-matter, which said contract contained all 
of the covenants and agreements thereafter existing 
between said parties in relation to the transactions in- 
volved in this action. 

Refused. H. B. 
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]]J. That the defendant kept and performed upon 
his part all the terms, covenants. conditions and obliga- 
tions by him to be performed under and pursuant 10 
said first contract. 


Retused. H. B. 


I\’. That defendant also and likewise performed said 
second contract. : 


Refused. H. B. 


\V. That detendant in good faith used his best en- 
deavors for the National Gramophone Company and 
the National Gramophone Coporation to secure in the 
first in stance. the recognition of the conditional as- 
signment made by him, and in the second place, under 
the second contract, to secure and furrisl goods as 
therein provided. 

Found. H. B. 


VI. That no effective assignment or transfer was 
ever made by the defendant, of the rights or interests 
secured to him by his contract with the Berliner 
Gramophone Company, and the conditional transfer 
made by him never became effective. 

Retused. H., B. 


VII. Neither the National Gramophone Company 
or the National Gramophone Corporation ever secured, 
by reason of said conditiona] assignment, any claim 
or cause of action enforceable by it against the 
Berliner Gramophone Company. 

Found. H. B. 


VIII. That the National Gramophone Corporation 
by its properly constituted Board of Directors and of- 
ficers. before the commencement of this action. cancel- 
led. annulled and rescinded the said second contract, 


with the defendant. 
Refused. H. B. 


IX. That the Nationa) Gramophone Corporation and 
ts properly constituted Board of Directors and officers, 
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before the commencement of this action. cancelled, an- 
nulled and terminated any and all relation existing be- 
tween Said corporation and the defendant under or bv 
reason of said Berliner Gramophone Company con- 
tract. 


Refused. H. B. 


X. That in all such cancellations. rescissions and 
terininations. the defendant herein thereupon concur- 
red, and all of said contract. agreements and arrange- 
ments were thereupon terminated and were at an end. 

‘Refused. H. B. 


XI. That the defendant conducted the litigations 
against the Berliner Gramophone Company and others, 
on his own account and for his own beneft and behoof 

‘Refused. H. B. 


XII. That in making application for dissolution. i1 
was the duty of the directors and officers of the 
Nationa] Gramophone Corporation to insert in the 
schedules as assets and liabilities, all claims and causes 
of action which they had or might have had under or 
by reason of any of the matters and things in question 
in this action. — 


Found. H. B. 


XIII. That it was the duty of the directors and of- 
ficers of said corporation to insert in the schedules 
filed upon application for its dissolution. a statement 
of al] debts and liabilities which it had incurred. or for 
which it was absolutely or contingently liable or charge- 
able. and among such, all claims arising out of the suits 
brought by the defendant against said Berliner Gramo- 
phone Company and others. in case any such obligation 
existed. 

Found. H. B. 


XIV. That the failure of the said directors and of- 
ficers so to insert the rights and obligations alleged in 
this action to exist by reason of said contracts is some 
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Decision. 
SUPREME COURT. 


NEM Vork Court: 





EvGEeNeE V. Day, as Receiver etc., 
of the Natione] Gramophone 


Corporation, 
| Plaintiff, \ action No. 3. 
against 
FRANK SEAMAN, 


Defendant. 


I, Henry Bischoff, the Justice before whom this ac- 
tion was tried on the 19th day of December. 1907, do 
find and decide as follows: 


Findiwigs of Fact: 


I. The National Gramophone Corporation was 
organized on or about the roth dav of March, 1899 
under the laws of the State of New York, with an au- 
thorized capital of SS800.000. for the purpose of manu- 
facturing. selling, leasing, operating and dealing in 
talking machines or instruments for recording and 
reproducing sound and for other purposes. There- 
after, and on or about the 13th day of September. 
1901, application was made by the directors of the 
said corporation to the Supreme Court in Westchester 
County for a voluntary dissolution of the said cor- 
poration. and such proceedings were subsequently dulv 
had upon the said application that this plaintiff was 
by an order of the said court made the sth day of 
April. 1902. duly appointed permanent receiver o7 the 
said corporation. and thereafter duly qualified and en- 
tered upon the performance oi his duties as such Re- 
ceiver, and leave has been duly granted by the Su- 
preme Court to bring this action. 
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1]. On or about the 1oth dav of October. 1896, the 
defendant entered into an agreement with the Berliner 
Gramophone Company, a corporation duly organized 
under the laws of the State of Virginia. wherein and 
whereby it was agreed among other things that the de- 
jendant should. for a period of vears, be the sole seli- 
ing agent of the said Berliner Gramophone Company. 
and the said contract further provided in substance that 
the rights of the defendant thereunder might be assign- 
ed to. a corporation to be organized by the said defend- 

nt, but that such assignment could only be made by 
the consent in writing of the Berliner Gramophone 
Company. The said contract dated October 10, 1896 
is hereinafter described as the Berliner contract. 


III. On or about the 4th dav of November. 1896, 
2 corporation known as the National Gramophone 
Company was organized under the laws of the State 
of New York. for the purpose among other things, 
of selling talking machines and records. and for the 
purpose among other things, of taking an assignment 
of the defendant's said Berliner contract. - 


IV. On or about the 4th dav of November. 1806, the 
defendant made. executed and delivered to the said 
National Gramophone Company, his certain assign- 
ment or contract in writing, whereof the following is 
a copy: , 


“KNOW ALL MEN BY THESE PRESENTS. 
“that I. FRANK SEAMAN, residing in Yonkers. 
“County of Westchester, State of New York. party 
“of the first part. for and in consideration of the sum 
“of forty-nine thousand eight hundred dollars (S$.9,- 
“§S00), in stock of the National Gramophone Company 
“ta me in hand paid at the ensealing and delivery of 
“these presents. by the National Gramophone Com- 
“pany. a corporation duly organized and doing busi- 
“ness under and by virtue of the laws of the State of 
“New York. party of the second part. receipt whereof 


“is hereby acknowledged, have bargained and sold, and 


“by these presents do grant, and convey unto the said 
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“party of the second part. its successors and assigns 
“all my right, title, interest and property. in. to and 
“under a certain contract or agreement. dated the tenth 
“day of October, 1896. executed by and between the 
“Berliner Gramophone Company of Virginie. and my- 
“seli, said party ot the first part. anc al! rights and 
“privileges secured thereby; and agree that 1 will use 
“my best endeavors to secure the recognition by the 
“said Berliner Gramophone Company of said transfer: 
“and that in case such recognition cannot be obtained. 
“the said. arty of the first part will act with the party 
‘of the second part and place in its charge al] the busi- 
“ness to be carried out by me under said contract. ob- 
“tain and urn over to said party of the second part 
“all goods thereunder which may be advantageously 
“used by said Company. and turn over and deliver to 
“it all profits and advantages whatever which may be 
“derived from said contract with the Berliner Gramo- 
“phone Company, 

“TO HAVE AND TO HOLD the said contract and 
“rights so transferred unto the said party of the sec- 
‘ond part, its successors and assigns: forever. 

“IN WITNESS WHEREOF, I have hereunto set 
“my hand and seal this fourth dav of November, one 
“thousand eight hundred and ninety-six. 

“FRANK SEAMAN (L. 8.)” 
“State of New York. 
“City and County of New York, fs 

“On the fourth day of November, in the vear one 
“thousand eight hundred and ninety-six. before me 
“personally came FRANK SEAMAN, to me known. 
“and known to me to be the same person described in, 
“and who executed the within bill of sale and acknow!- 
“edged to me that he executed the same.” 

"es ©, ARDY. 
“Notary Public, 
“Kings County, 
“Cert. filed in N. Y. Co.” 
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and that on or about the said 4th dav of November, 
1896, in consideration for the said assignment by de- 
fendant. the said National Gramophone Conipanyv is- 
sued to the detendant. who accepted the sare. four 
hundred and ninety-eight shares of its canta! stock, 
at the par value of $100 each. amounting in ail to tae 
sum of $49.800. which said writing and aszgniment 
herein described is the same contract as 1s refevreu to 
in the findings of fact made at the request ci the de- 
fendant. numbered V, VI and VII. 


\V. Thereafter. and prior to the rst dav oF October. 
1897. the Berliner Gramophone Company refusca to 
recognize or consent to the said assignment dated No- 
vember 4th. 1896, of the defendant's rigtis under the 
Berliner contract to the said National Cramophone 
Company. 


VI. On or about the 1st day of Octrber. 1897, the 
defendant and the National Gramophone Cutipuny en- 
tered into an agreement in writing wherenf the follow. 
ing 1S a copy: 

“MEMORANDA OF AGREEMENT mode ana 
“entered into this 1st dav of October. 1897, hy ard he- 
“tween the National Gramophone Company, a corpora- 


“tion duly organized under the laws of the State of 


“New York, party of the first part, and Frank Sea- 
“man, party of the second part, WITNESSEIH: 

“WHEREAS by an agreement dated the ath day of 
“November 1896, the party of the second nart transfer- 
“red unto party of the first part. certain rights. grants 
“and privileges from the Berliner Gramophone Com- 
“pany. under and by virtue of an agreement executed 
“by and between said company and the party of the 
“second part. dated the roth dav of October. 1896. 
“which transfer it was intended and desired by the 
“parties hereto, should be recognized by said Berliner 
“Gramophone Company. and 

“Whereas said Berliner Gramophone Company has 
“declined to recognize the party of the first part under 
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8& “such contract but has continued to bill all goods to 
“the party of the second part. and it being deerned 
“advisable by the partie: hereto that such assignment 
“and transfer be modified as herein provided: 

“Now this agreement witnesseth, that for and in con- 
“sideration of the sum of one dollar to each in hand 
“paid, the receipt whereof is hereby acknowledged. 
“and of the mutual covenants and agreements herein 
“contained. the parties hereto have agreed as follows: — 

“The party of the first part shall and hereby does 
“surrender and re-transfey to the party of the second 
“part the aforesaid contract and agreement, and all 
“rights and privileges thereunder. 

“And the party of the second part does hereby 
“covenant and agree to and with the party of the first 
“part. to sel] and deliver to it, any and all gramophones 
“and gramophone goods which it may require in its 
“business, so far and as rapidly, and in such quantities 
“as it shall be possible for him to obtain the same under 
“and by virtue of his said contract. and as shall be 
“required by the parties of the first part, and that such 
“goods be so sold and delivered at the price at which 
“the same shall be receixed by him. with the addition 
“thereto of one per centum (1%) to such price to cover 
“any expenses of advertising which he mav incur. and 
‘to compensate him for his risk and attention in carry 
“ing on such business under said contract. 

“And it is further mutually covenanted and agreed 
“that while the party of the first part shall purchase 
9° “trom the party of the second part such goods in suff- 

“cient quantities to satisfy the terms of his said con- 
‘tract. that he shall sell to no other person any of 
“such goods. and shall use his best endeavors, so far 
“as his other appointments may permit: to advance 
“the interests of the partv of the frst part in selling such 
“goods. and that the party of the first part shall use its 
“best endeavors to mtroduce such goods more gener- 
“ally and extend the sales of same. 
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A. It was the intent of the parties to the said agree- 
ment of October 1. 1897, and to the szid agreement of 
November 4. 1896, at all times aiter the execution of 
the said agreements that all profits and advantages 
which should be derived by the defendant from or 
under the said Berliner contract of October 10, 1896, 
should be and become the property of the National 
Gramophone Company. and of its successor, the Na- 
tional Gramophone Corporation. 


XI. On November 4. 1896. the defendant became 
President and a director of the National Gramophone 
Company and continued to be such President and a 
director unti] the Ist dav of October, 1897. on which 
dav he resigned the office of President and the office 
of director of said company. said resignation being 
tendered and accepted at the same meeting at which 
the board of directors of said company authorized the 
execution of the contract of October 1, 1897. THe 
defendant became the Treasurer of the National 
Gramophone Company on or about December 21, 1896. 
and continued to be such Treasurer at al] times there- 
after until the dissolution of the Nationa] Gramophone 
Company in or about the month of July, 1899. The 
defendant.at the organization of the National Gramo- 
phone Corporation, on or about March 10, 1899, be- 
came the duly elected Treasurer of said corporation. 
and continued to be such Treasurer down to about the 
14th day of June, 1900. on which date he resigned 
said office. and his resignation was accepted. 


Conclusions of Law: 


] make and find the following conclusions of law: 


I. During all the times after October 1. 1897. and 
down to about the 21st dav of March, 1890. the defend- 
ant held all his rights and privileges under the Berliner 
contract in trust for the use and benefit of the Nationa] 
Gramophone Company. 
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privileges which were secured tu him and al] the profits 
and advantages which accrued to him under the Berlin- 
er contract as trustee for the plaintin. 


VIlI. During’all the times after the said 5th dav of 
April, 1902. the plainuff was and now is the beneficial 
holder of all the rights. interests and privileges which 
the-defendant had or which accrued to him under the 
said Berliner contract. and was entitled to all the 
profits and advantages which accrued te the defend- 
ant or were derived by him. under and bv virtue of 
the said Berliner contract, 


IX. The plaintiff has no adequate remedy. at law 
in the premises. 


X. The defendant should account for and to the 
plaintiff for all profits. advantages or monies received 
by him under or by virtue of, or on account of the 
Berliner contract, down to and including the date of the 
beginning of this action. 


XI. Interlocutory judgment should be entered ac- 
cording to the course and practice of this court, that 
the defendant account as aforesaid, and I| direct that 
judgment be entered accordingly in accordance ‘with 
these Andings. 


In addition to the foregoing. I make the following 
findings and conclusions requested by the defendant: 


I.4The proceeding in which the plaintiff was ap- 
pointed receiver was brought to dissolve the National 
Gramophone Corporation, and distribute its assets 
among its creditors. 


II. At the time of the bringing of such proceedings. 
said corporation was insolvent. and unable to pay its 
debts and obligations in full. 

III. The plaintiff herein was appointed receiver for 
the purpose of winding up the affairs and distributing 
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“le assets of said corporation as provided by the 
Siatutes of the State of New York. 


1\. On or about the 1oth day of October, 1896. the 
defendant entered into @ contract in writing. deted 

that dav. with the Berliner Gramophone Company. 
i) relation to the manufacture and sale of gramophones 
and gramophone goods. 


\". The defendant executed and entered into a con- 
tract in writing with the National Gramophone Com- 
pany, predecessor in interest of the National Gramo- 
phone Corporation. dated on the 4th day of November, 
180%. whereby the said Company acquired certain 
rights in regard to the subject-matter of said Berliner 
contract. 


VI. Said contract between ‘said National Gramo- 
phone Company and the defendant, embraced and con- 
tained all the agreements mace and entered into by 


and between said parties to said contract. at that 
time. 


VII. Said parties acted under the terms and pro- 
visions of said contract in their relations and dealings 
with each other, until the 1st day of October, 1897. 


VIII. On or before the 1st day of October, 1897, 
said parties executed and entered into another contract 
in writing dated upon that day, in relation to the 
subject-matter of the said Berliner contract. 


IX. Said two contracts embrace all of the contraci:, 
covenants and agreements made or entered into bv or 
between said parties in relation to any rights accruing 
under the Berliner contract aforesaid. or the subject- 
matter of the same. 


\. The said contracts embrace all of the contracts. 
covenants and agreements made or entered into by or 


between said parties in relation to the subject-matter 
of this action. 
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XI. The said contracts fix and define the only right. 
claim or interest which the said National Gramophone 
Corporation or the plaintiff. its receiver. has or ever 
had in, under. or by reason ci the contract of October 
10, 1896, between defendant and the Berliner Gramo- 


phone Company. 


AI]. On or about the 1oth day of March. 1900. 
the directors of the National Gramophone Corpora- 
tion passed a resolution, and thereafter caused the de- 
fendant, to be notified pursuant thereto, that unless 
he should furnish goods under said contract. said 
corporation would procure goods for the purposes of 
its business, elsewhere 


ATI]. On the 2nd day of April. 1900, the Directors 
of the National Gramophone Corporation passed a 
resolution and thereafter caused the defendant to be 
notified pursuant thereto, that said corporation would 
procure its goods elsewhere. 


AIV. The defendant has been, and alwavs was un- 
able to secure the consent of the Berliner Gramo- 
phone Company to the assignment of his rights to the 
Nationa] Gramophone Corporation, as provided by the 
Arst contract but endeavored so to do. 


XV. The defendant supplied to the National Gram- 
ophone Corporation al] goods ordered by it under the 
second contract, so far as he was able to secure the 
Same, under said contract. 


XVIII. Thereupon the National Gramophone Cor- 
poration arranged to obtain its goods from the Uni- 
versal Talking Machine Company, in which it owned 
a very large majority of the stock. 


AXII. The Berliner Gramophone Company threat- 
ened and made preparations to sell its goods to others 
than the defendant. 


AAITII. Thereupon the defendant procured an in- 
junction restraining the said company from so doing. 
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NNIV. Said injunction was thereafter vacated 
and set aside. but later restored and reinstated. 


XXV. Many suits were brought and maintained 
I the defendant against the Berliner Gramophone 
Company. the United States Gramophone Company. 
Eldridge R. Johnson, and the Victor Talking Machine 
Campanvy. 


XNNVI. Suit was brought in the United States Cir- 
cuit Court for the Southern District of New York. 
by the Berliner Gramophone Company against the de- 
fendant Seaman, to recover $250.000 damages for the 
alleged breach of his said contract. 


AXVII. All of said linganons was conducted and 
the expense thereof borne exclusively by the defend- 
ant Seaman. 


XNIX. The National Gramophone Corporation 
never offered to contribute toward or assume said 
expenses or liabilities, or anv part thereoi. 


XAXAA. Schedules of assets and liabilities were made 
by the directors and officers of said corporation in 
said dissolution proceedings. 


XXXI. No mention was made in said schedules 
of the said contracts or suits or of any right or lia- 
bility whatsoever in relation thereto or to any of the 
same. 


XXXII.-In no way was the claim in suit or the 
contractual right out of which it is alleged to arise. 
included or mentioned in said schedules. 


ANXIIT. Subsequently to the appointment of this 
plaintiff as receiver of the National Gramophone Cor- 
poration, the defendant realized certain moneys upon a 
settlement of all the litigations aforesaid. 
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Conclusions of Law. 


I. The written contract between the National 
Gramophone Company and the defendant. dated the 4th 
day of November 1806, constituted the agreement 
then made between said parties and involved in this 
action. and was the measure of their rights and obhi- 
gations while it continued in force. 


V. The defendant in good faith used his best endezv- 
ors for the National Gramophone Company and the 
National Gramophone Corporation to secure in the first 
instance, the recognition of the conditional assignment 
made by him. and in the second place. under the second 
contract to secure and furnish goods as therein pro- 
vided, 

VII. Neither the National Gramophone Company 
or the National Gramophone Corporation ever secured, 
by reason of said conditional assignment. anv claim 
or cause of action enforceable by it against the Ber- 
liner Gramophone Company. 


AI]. That in making application for dissolution 
it was the duty of the directors and officers of the 
Nationa] Gramophone Corporation to insert in the 
schedules. assets and liabilities. all claims and causes 
of action which they had or might have had under or 
by reason of any of the matters and things in question 
in this action. 


XIII. That it was the duty of the directors and 
officers of said corporation to insert in the schedules 
filed upon application for its dissolution. a statement 
of al] debts and liabilities which it had incurred. or for 
which it was absolutely or contingently hable or 
chargeable. and among such. al! claims arising out of 
the suits brought by the defendant agains: said Ber- 
liner Gramophone Company and others, in case any 
such obhgation enisted. 
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XNVIJI. That said receiver has failed to proffer or 








TTS 
tender. ether beiore action brought, or in this action. 
the repayment to the defendant of any sums which he 
has paid out or for which he has become liable by rea- 
son or the contracts and litigations made the subject 
of this acnion. 
Dated. April 6th, 1908. 
HENRY BISCHOFF. 
Justice of the Supreme Court. 
Judgment, 
At a Special Term of the Supreme Court. 146 
held in and for the County of New 
“York. at the County Court House, in 
the Borough of Manhattan, Part V. on 
the 6th dav of April, 1908. 
Present: Hon. Henry Bischoff. Justice. 
EvGENE V. Daty, as Receiver etc., 
of the National Gramophone 
Corporation, 
Os Plaintifi, Action No. 3. 
against i 
FRANK SEAMAN, 117 
Defendant. 


The summons and a copy of the complaint having 
heen duly personally served on the defendant herein, 
and the defendant having appeared and answered. and 
this cause having come on for trial before the Court. 
Honorable Henry Bischoff presiding. at Special Term. 
Part V. on or about the 19th dav of December, 1907. 
and the plaintiff appearing by Ketcham & Owens. his 
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attorneys, and the defendant appearing by Waldo G. 
Morse. Esq.. his attorney. and the court having heard 
the allegations and proofs of the parties, and an order 
having been dulv made substituting Owens & Gray. 
as attornevs for the plaintiff in place of Ketcham & 
Owens, and the said Justice having on the dav 
of February. 1908. duly filed his decision in writing. 
stating the facts found end the conclusions o7 law, 
and directing judgment. to be entered in accordance 
therewith, 

Now. uron the said summons and compla:nt. the 
answer, the evidence. the said findings and al! the 
pleadings and proceedings in this action. on motion ot 
Owens & @ iy. attorneys for plaintiff, it is 

Adjudgea, that it be referred to John H. Judge. 
Fsq.. as referee. to take and state an account of all 


dealings and transactions between said defendamt and, 


the plaintiff. the National Gramophone Corporation 
and the National Gramophone Company. as to all 
profits. advantages or moneys had or received by the 
defendant for, or on account of, or in settlement of 
the rights, claims or interests of the defendant under a 
certain contract between the defendant and the Ber- 
liner Gramophone Company. which contract bears date 
October 10, 1896: that for the better taking and stat- 
ing of such account the defendant Frank Seaman pro- 
duce and file with the said referee within twenty days 
after the service of this judgment mpon him. an ac- 
count of all sums. or property. or profits. or advantages 
received by the said defendant for. or on account of, 
or by reason of the said Berliner contract. or in settle- 
ment of any suits brought by the said defendant to 
enforce the same, and anv and all profits. monevs and 
advantages, derived by the said defendant under said 
Rerliner contract. and any sums or any money or prop- 
erty received by the said defendant in settlement of 
said suits. or his rights under said contract. the said 
account to be stated by items in the form of dehtror and 
creditor columns: that plaintiff be at liberty to sur- 
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Euacexe V. Dary, as Receiver. &c., 





‘a : 
oi the National Gramophone - 
Corporation, a 

Plaintiff. = 
VS. ss 


FRANK SEAMAN, 


| Defendant. 
feo 4 ee ee 


Please Take Notice, that the defendant Frank Sea- = 
man, excepts to the decision of Mr. Justice Bischoff. 
rendered at Special Term herein and filed with the 
(Clerk on the rsth dav of April. 1908, in the fol- : 
lowing particulars, viz: in 
I. To so much of the First Finding of Fac: as sets up 
that the Receiver was appointed permanent by the " 
order of the Court on the ground that it is against the ci 
weight of evidence and there is no evidence to sup- 
port it. oo 
I]. To the Eighth Finding of Fact. on the ground 
that it is against the weight of evidence and there is 
120 0 evidence to support it. C 
‘ 


III. To the Ninth Finding of Fact. on the ground 


that it is against the weight of evidence and there 1s 
no evidence to support it. 


IV. To the Tenth Finding of Fact on the ground 


that it is against the weight of evidence and there is 
no evidence to support it. 


V. To the Conclusion of Law numbered I. 
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\i. To the Conclusion of Law numbered II]. 
V1. Te the Conclusion of Law numbered III. 
VII]. To the Conclusion of Law numbered IV. 
1X. To the Conclusion of Law numbered V. 
\%. To the Conclusion of Law numbered VI. 
XI. To the Conclusion of Law numbered VII. 
NJ]. To the Conclusion of Law numbered VIII. 
N1]]. To the Conclusion of Law numbered IX. 
NIV. To the Conclusion of Law numbered X. 
XV. To the Conclusion of Law numbered XI. 


NVI. To the refusal of the Court to find as re- 
quested in Paragraph numbered XVI of the requests 
submitted by this defendant. 


XVII. To the refusal of the Court to find as re- 
quested in Paragraph numbered XVII of the requests 
submitted by this defendant. 


XVIIL To the refusal of the Court to find as re- 
gnested in Paragraph numbered AIX of the requests 
submitted bv this defendant. 


NJX. To the refusal of the Court to find as re- 
guested in Paragraph numbered XX of the requests 
submitted by this defendant. 


XX. To the refusal of the Court to find as re- 
guested in Paragraph numbered AXI of the requests 
submitted by this defendant. 


XXI. To the refusal of the Court to find as re- 
quested in Paragraph numbered AAVIII of the re- 
quests submitted by this defendant. 

XXII. To the refusal of the Court to find as mat- 


ter of law, as requested in Paragraph numbered J] of 
Defendant's Conclusions of Law. 
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XNITI. To the refusal of the Court to find as mat- 
ter of Law. as requested in Paragraph numbered I] 
of Defendant's Conclusions of Law. 


XMNMIV. To the refusal of the Court to find 2s mat- 
ter of law, as requested in Paragraph numbered IV 
of Defendant's Conclusions of Law. 


AXV. To the refusal of the Court to find as matter 
of law, as requested in Paragraph numbered VI o1 
Defendant's Conclusions of Law. 


XXXVI. To the refusal of the Court to find as mat- 
ter of Law, as requested in Paragraph numbered VIII 
of Defendant's Conclusions of Law. 


XXVIII. To the refusal of the Court to find as 
matter of Law, as requested in Paragraph numbered 
IX of Defendant's Conclusions of Jaw. 


XMXVIII. To the retusal of the Comrt to find as 
matter of law. as requested in Paragraph numbered X 
of Defendant's Conclusions of Law. 


XAAIX. To the refusal of the Court to find as mat- 
ter of Law, as requested in Paragraph numbered XI 
of defendant s Conclusions of Law. 


AAX. To the refusal of the Court to find as mat- 
ter of Law, as requested in Paragraph numbered XIV 
of Defendant’s Conclusions of Law. 


XXXI. To the refusal of the Court to find as mat- 
ter of Law. as requested in Paragraph numbered AV 
of Defendant's Conclusions of Law. 


NAXNII. To the refusal of the Court to find as mat- 
ter of law. as requested in Paragraph numbered XV] 
of Deiendant’s Conclusions of Law. 


XAAIII. To the refusal of the Court to find as mat- 
ter of Law. as requested in Paragraph numbered 
XVII of Defendant’s Conclusions of Law. 
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NNNIV. To the refusal of the Court to find as 


matter af law. as requested in Paragraph numbered 
NIX of Defendant's Conclusions of Law. 


NANNY. To the refusal of the Court to find as mat- 
ter ot law. as requested in Paragraph numbered XX 
of Detendant’s Conclusions of Law. 

Dated, Apri] 28th, 1908. : 

WALDO G. MORSE, 
Attorney ic Defendant-Appellant. 
No. 10 Wall Street. 
Borongh of Manhattan. 


New York; N.Y. 
To 


Owens & Gray, Esqs., 
Attorneys for Plaintiff-Respondent, 
No. 189 Montague Street, 
Brooklyn. N. Y. 
County Clerk, 
New York County. 





Case. 
NEW YORK SUPREME COURT, 


SPECIAL TERM—Part V. 
ee ee ee ee eee 
Evcenxe V. Daty, as Receiver etc., "35 
Plaintiff, 
against 
FRANK SEAMAN, 
Defendart. 


| Tried December 19th. 1907, before the Hon. Henry 
Bischoff. J.. sitting in Equity. 
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Appearances: 


For the Plaintiff. Messrs. Ketcham & Owens. 

For the Defendant. Waldo G. Morse. Esq.. Rush 
Taggart. Esq.. of Counsel. 

Mr, Ketcham opened the case for plaintf. 

I will offer in evidence the order appointing the 
plaintiff Receiver, a certihed copy. 

Mr. Taggart: We object to that as incompetent and 
irrelevant. the reasons for which will appear later in 
the evidence. 

The Court: How am I] to rule unless vou present 
your objection now? 

Mr. Taggart: We take the objection that this is a 
bankruptcy proceeding and that under the Bankrupicy 
Law the exclusive right to take charge a7 the bank- 
Tupt’s assets under the Act of Congress. is in the 
Federal] Court. 

The Court: I do not see anvthing of a Bankruptcy 
proceeding in this action. 

Mr. Taggart: It will appear they are nothing but 
bankruptcy proceedings and the proceeding in which 
the appointmen: was made is of that character. The 
corporation is insolvent, on that ground the receiver 
has been appointed. 

The Court: I shall admit the order. 

Fxception by Mr. Taggart. 

Received and marked Exhibit A. 


Mr. Ketcham: I offer in evidence a certified copy of : 
the bond given by the Receiver for the discharge of - 


his duties, filed in the office of the Clerk of Westchester 
County on April 14th. 1902. 


Mr. Taggart: We wish this taken under the same. 


objection as part of the same transaction. 

Received and marked Exhibit B. 

The Court: I admit these papers subject to a re- 
consideration of my ruling. if the proceedings in which 
the receiver was appointed are not offered in evi- 
dence. 
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\ir. Ketcham: ] am about to offer those proceed- 
mies. bv the courtesy of mv friend. who produces 
them '] offer in evidence the petition of George A. 
I. ayiqson and others. in the Matter oi the Dissolution 
of the National Gramophone Corporation of New 
Vurk. a domestic corporation, dated Apri] 16th, 1901. 
ay] verified upon that date. together with the afn- 
davit which accompanied the said petition, of William 
C. Spencer, Frank A. Crandell, Hernan S, Mendelson 
and Willham H. Hepper. 

Mr. Taggart: I renew my objection to this on the 
cround which I stated. that this appears on its face 
to be 2 bankruptcy proceeding. a settlement of the 
affairs of an insolvent corporation and as such. the 
Bankruptcy Law of the United States has necessarily 
superseded the State law and the exclusive jurisdic- 
tion is vested in the Federa) Court. 

The Court: No objection 1s made that the record of 
the proceedings has not been properly proved? - 

Mr. Taggart: Oh, no 

The Court: I will admit the proceeding. 

Exception by Mr. Taggart. 

Mr. Ketcham: Then will it be admitted that Exhibit 
A was the order entered upon the petition’ That 
there was such a proceeding had, as resulted in the 
making of the order, Exhibit A? 

Myr. Taggart: Yes, without waiving my other ob- 
yections. 

Received and marked Exhibit C. 

Mr. Ketcham: I ask for the original contract be- 
tween Frank Seaman and the Gramophone Company. 

Mr. Morse: We are unable to produce that contract 
but we have a printed copy of it. acknowledged Oc- 
toher 10, 1896, 

Received and marked Exhibit D. 

Mr. Ketcham: Also I offer in evidence an assign- 
ment by Frank Seaman to the National Gramophone 
Company, dated November 4th, 1896, acknowledged 
on that date. 
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Received and marked Exhibit E. 

Also I offer in evidence the minutes of the Na- 
tional Gramophone Company. of November 4th. 1896: 
the authenticity of the minntes is not demied. 

Received and marked Exhibit F. 

Also I offer in evidence the minutes of the first 
meeting of the Directors of the National Gramophone 
Company. held on the 4th dav of November. 1896. 

Received and marked Exhibit G. 

Also I offer in evidence the minutes of the meet- 
ing of the Directors of the Nationa] Gramophone 
Company. held December 11th. 1896. 

Received and marked Exhibit H. 

Also |] offer in evidence the contract between the 
National Gramophone Company and Frank Seaman 
dated October 1st, 1897. 

Received and marked Exhibit I. 

Also I offer in evidence the minures of a specia! 
meeting of the Directors of the Nationa! Grarnophane 
Company. held October 1st, 1897. 

Recetved and marked Exhibit J. 

Aise I] offer in evidence the minutes of the meeting 
of the directors of the National Gramophone Com- 
pany, undated, as found at page 29 of the hook of 
minutes. 

Received and marked Exhibit K. 

Also I offer in evidence minutes of the annual meet- 
ing of the National Gramophone Corporation, at page 
28. for the purpose of establishing date of the Ex- 
hibit next last offered. 

Received and marked Exhibit L. 

Mr. Tagyart: We concede that the Gramophone 
Corporation succeeded to the Gramophone Company. 

Mr. Ketcham: That it took up all its rights and 
duties: is that right? 

Mr. Morse: Yes. 

Mr. Ketcham: It is also admitted that Mr. Seaman 
took part in that transfer of rights and duties and 
consented to and approved of the same. 
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Mr. Morse: That is immaterial. We will not con- 
cevie that. 

The Court: The question is. do vou concede that? 

Mir. Morse: We concede it to bea tact. that the 
new company succeeded to al] the rights of the other. 
As yo Seaman's part. I am not antormed. 

\Ir. Ketcham: It seems to me it should be essentia! 
ta show jis part. 

Mr. Taggart: That does not show he was a trustee 
in any respect as to matters involved in this litigation. 

Mr. Ketcham: That he took part in the reorganiza- 
tion—and respecting the transfer of the rights and 
duties from the original corporation to the new cor- 
poration. Then it is essential to show that he main- 
tained to the second company. the same relation, if it 
be a trust relation. 

I also offer in evidence the minutes of the annual 
meeting of the Nationa] Gramophone Corporation. 
daied January 17, 1899. 

Mr. Taggart: I make the same objection to this. 

The Court: J shall allow that. 

Exception by defendant. 

Received and marked Exhibit M. 

Mr. Ketcham: Also I offer in evidence the minutes 
of the special meeting of the Directors, held on Jan- 
uary 31st. 1899. 

Mr. Taggart: On the same subject? 

Mr, Ketcham: Yes. 

Mr. Taggart: The same objection. 

Received and marked Exhibit N. 

Mr. Ketcham: Also I offer in evidence the min- 
ures of the special meeting of the stockholders, held 
February 16th. 1899. 

Mr. Taggart: On the same subject? 

Mr. Ketcham: Yes. 

Mr. Taggart: The same objection. 

Keceived and marked Exhibit O. 
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Mr. Ketcham: Also I offer in evidence the minutes 
of the meeting of the Board of Directors of the Na- 
tional Gramophone Company, held March 31st, 1899. 
on the same subject. | 

Mr. Taggart: That is open to the same objection. 

Received and marked Exhibit P. 

Mr. Ketcham: Also I offer in evidence the cer- 
uificate of incorporation of the Nationa] Gramophone 
Company, dated October roth. 1896. 

The Court: I will take the evidence. 

Exception by Mr. Taggart. 

Received and marked Exhibit Q. 


Mr. Ketcham: Here is a commission returned to 
the Clerk of the Court. These are interrogaiories 
propounded to FREDERICK M. LEONARD. 


Mir. Ketcham reads as follows: 


QO. State your name, residence, occupation and busi- 
ness address: A. Frederick N. Leonard: residence. 
4243 Walnut Street, Philadelphia: occupation: lawver; 
business address, 119 S. ath Street, Philadelphia. 

©. If vou sav you are an attornev-at-law, say how 
long you have been such, and where vou have prac- 
tised? A. I] was admitted to the Philadelphia bar in 
1882, and have practiced in Philadelphia and in the 
Circuit Courts of the United States in different parts 
of the country and in the Supreme Court of the 
United States. 

QO. Look at the paper now shown you, being Plain- 
tiffs Exhibit A, attached to this commission. a copy 
of a contract bearing date October 10, #O® between 
Frank Seaman and the Berliner Gramophone Com- 
pany, (being a copy of Exhibit D, in this action) : and 
sav whether or not vou have ever seen an original 
agreement. of which it is a copy? Ii vou sav vou 
have, state whether or not it 1s a true copy of such 
original agreement? A. I have looked at the con- 
tract mentioned in the third interrogatory. and it 
appears to me to be a copy of an agreement with which 
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1 am well acquainted, but whether it 1s true copy or 
not J] will not undertake to say. for ] have no oppor- 
rinity to compare it. 

O. Have you ever met the defendant. Frank Sea- 
many; <A, Yes. 

©. li vou say vou have met the defendant. state 
whether or not vou have ever had any conversation 
or dealing with him with respect to the settlement of 
his rights or claims against the Berliner Gramophone 
Company. or any other person or corporation under 
said ageement, Plaintiff's Exhibit A, (Exhibit D. in 
this action), or with respect to the settlement or dis- 
continuance of anv suits brought by him against any 
person for anv cause of action arising out of that 
agreement; A. Yes, I have here a copy of an agree- 
ment, dated the third day of February, 1903, between 
Frank Seaman. above mentioned, the Berliner Gramo- 
phone Company, the U. S. Gramophone Co.. the 
Victor Talking Machine Co.. and Eldridge R. John- 
son, called a “Settlement Agreement” and a copy of 
an agreement dated the same day between Frank 
Seaman. above mentioned. and the Consolidated Talk- 
ing Machine Co. of America. called a “Put and Call 
Agreement, which together operated to effect a set- 
tiement and discontinuance of al] suits brought by 
Frank Seaman against anv person for any cause of 
action arising out of that agreement, dated October 
iG. T&Q6. . 

O. If vou sav you have talked or dealt with the 
deiendant with respect to the settlement or release of 
his rights under that agreement, cr of any such 
lawsuits, state whom, if any one, vou represented, in 
that respect or for whom, if any one, vou acted? 
‘A I represented all the corporation parties to the 
agTeement mentioned in my answer, namely: The 
Beriiner Gramophone Co., The United States Gramo- 
prione Co., the Victor Talking Machine Co.. and the 
Consolidated Talking Machine Co., of America. and 
I also represented Eldridge R. Johnson. 
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Q. If vou sav vou talked or had dealings with the 
defendant with respect to certain lawsuits, please de- 
scribe these suits. giving their titles. the names of the 
Courts in which they were brought and give particu- 
lars sufficient for their identifcation? A. I now of- 
fer as a part of my testimony. copies of the “Settle- 
ment Agreement.” and the “Put and Cal] Agree- 
meni, above mentioned in my answers. and request 
thar they be copied and read as a part of this answer. 

The “Settlement agreement” contains 4 recital in 
which, in general terms, is describe’ .all the hugations 
to which that settlement referred. I had no talk 
or dealings with the defendant with respect to anv 
other litigations except that mention | 1n the recital 
above described. either specifically or in genera] terms, 
and my talks and dealings with the defendant were 
practically confined to the execution of the above men- 
tioned “Settlement Agreement” and the “Put and 
Cal] agreement.” 


Settlement Agreement produced and read as 
follows: : 


THIS AGREEMENT made the 3rd dav of Feb 
ruary. A. D., 1903, between FRANK SEAMAN, of 
NEW YORK. party of the first part, and the BER- 
LINER GRAMOPHONE COMPANY. a corpora- 
tion of the State of Virginia, the UNITED STATES 
GRAMOPHONE COMPANY, a corporation of the 
State of West Virginia, the VICTOR TALKING 
MACHINE COMPANY, a corporation of the State 
of New Jersey, and ELDRIDGE R. JOHNSON, of 
Philadelphia. parties of the second part. WITNESS- 
ETH THAT 

WHEREAS. on or about the roth day of October, 
A. D.. 1896, the s2id Berliner Gramophone Company 
entered into an agreement dated the roth day of Oc- 
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raber, A. D., 1896, relating to gramophones and 
eramophone goods, with the said Frank Seaman. 

AND WHEREAS numerous actions and suits are 
pending tu which the said Frank Seaman is a pariy and 
tu which one or more of the said parties o7 the second 
part are also parties, including litigation in the Cir- 
cuit Court of the United States for the Western Dis- 
trict of Virginia and in the United States Circuit 
Court for the Southern District of New York. 
berween the said Frank Seaman and the said Ber- 
liner Gramophone Company: also litigation in the 
Cireiit Court for the United States for the Northern 
District of West Virginia, between the said Frank 
Seaman and the seid United States Gramophone Com- 
pany: also litigation in the Circuit Court for the Dis- 
trict Of New Jersey, between the said Frank Seaman 
and the said Victor Talking Machine Company and 
also |itigation in the Eastern District of Pennsv- 
vania, between the said Frank Seaman, and the said 
Eldridge R. Johnson: and there is also pending in the 
Circuit Court of the United States for the Western 
District of Virginia litigation between Ford and 
Smith and the Berlinger Gramophone Company: and 
in the litigation above mentioned the said parties and 
others are joined as parties litigant in various ways, 
and there are also other actions and suits pending in 
the said jurisdictions and elsewhere to which two or 
more oj the parties to this agreement are in one wav 
or another parties: 

AND WHEREAS a settlement of all disputes has 
this dav been effected between al] the parties hereto 
on the terms hereinafter stated: 

NOW THEREFORE, in consideration of the sum 
of Thirtv-Five Thousand Dollars ($35.000) lawtul 
money of the United States of America and also 
Thirtyv-Five Thousand ( $35,000) Dollars in full paid 
and non-assessable preferred capital stock of the Con- 
solidated Talking Machine Company. of America. as 
Well as other valuable considerations, the receipt of 
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all of which is hereby acknowledged. the said Frank 
Seaman does hereby covenant and agree to and with 
all of the said parties of the second part. and each of 
them, to cancel, and with the concurrence of the said 
Berliner Gramophone Company. hereinatter expressed. 
does hereby cancel. rescind. abrogate end make void. 
the said contract, dated the 10th day oi October. A. D.., 
1806. between the said Berliner Gramophone Com- 
pany, and the said Frank Seaman. and does hereby 
release the said Berliner Gramophone Company. its 
successors and assigns. from all claims on account 
thereof. 


And for the considerations aforesaid the said Frank 
Seaman does hereby remise, release. and forever dis- 
charge. all of the said parties of the second part. and 
each of them, their successors, heirs. executors and 
administrators, of and trom all] and all manner of ac- 
tions and causes of action, suits. debts. dues, accounts, 
bonds. covenants. contracts, agreements. judgments, 
claims and demands whatsoever in law or equity which 
against the said parties of the second part. or anv of 
them, he ever had, now has or which his heirs, execu- 
tors, administrators or assigns, or any of them, here- 
after can, shall or may have for all by reasons of 
any causes, matter or thing whatsoever Irom the be- 
ginning of the world to the date of these presents. 

And the said Berliner Gramophone Company in 
consideration of the premises does hereby concur and 
join the said Frank Seaman in cancelling, rescinding. 
abrogating and making void the said contract. dated 
the 1oth day of October. A. D.. 1806. between the 
said Berliner Gramophone Company. and the said 
Frank Seaman. 

And in like manner and in consideration of the 
premises the said parties of the second part do hereby 
remise, release and forever discharge the said Frank 
Seanian, his heirs, executors and administrators of and 
from all and all manner of actions and causes of ac- 
ticns, suits, debts, dues. accounts. bonds, covenants. 
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contract, agreements, judgments. claims and demands 
whatsoever in law or equity which against the said 
Frank Seaman they ever had. now have. or which 
their successors, heirs, executors, administrators or as- 
siens. or any of them hereafter can, shall or may have 
for or by reason uf any cause, matter or thing whatso- 
ever from the beginning of the world to the date of 
these presents. 

And in consideration of the prermses as wel] as other 
mutunl considerations, the receipt of which is hereby 
acknowledged. it is mutually covenanted and agreed 
by and between the parties hereto, that all actions 


or sits to which the said Frank Seaman and any one 


or more of the parties of the second part. are parties. 


shall ferthwith he discontinued, dismissed and ended 
by the plaintiff or complainant herein, and that each 
party shall pay its own costs and expenses of suit— 
the said Frank Seaman hereby undertaking to pay 
all the costs of the Berliner Gramophone Company, 
and the United States Gramophone Company in ac- 
tions Or suits in which he has made them parties plain- 
uff or complainant with himself, and also hereby un- 
dertaking to cause the said suit of Ford and Smith 
against the Berliner Gramophone Companv to be dis- 
missed and to pay the costs and expenses of the said 
Ford and Smith therein: 

AND: IT IS FINALLY MUTUALLY COVE- 
NANTED AND AGREED. by and between the par- 
ties hereto that they and each of them will sign. seal 
and deliver and cause to be filed all instruments in 
writing and do all other acts necessary or proper to 
carry fully into effect the terms of this settlement. 

WITNESS the following signatures and seals, the 
day and vear first above written. 

WALDO G. MORSE. 
Solicitor. 
FRANK SEAMAN ( Seal) 
BERLINER GRAMOPHONE CO. (Seal) 
By FREDERICK M, LEoxarp. 
Attorney. 
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166 UNITED STATES GRAM. CO. (Seal) 
By FREDERICK M. LEONARD, 
Attorney. 
VICTOR TALK. MACH. CO. (Seal ) 


By FREDERICK M. LEONARD, 
Attorney. 
ELDRIDGE &.. JOHNSOS. ( Seal ) 
By FREDERICK Ai, LEONARD, 
Attorney. 
Signed, sealed and delivered in the presence of 
Horace G. WILLIAMS. 
Cuas, MCARTHUR. 
B. H. MiLcer. 


“PUT AND CALL” Agreement between FRANK 
SEAMAN and CONSOLIDATED TALKING 
MACHINE COMPANY OF AMERICA, dated 
Feb. 3. 1903. 


This agreement made the 3rd dav of February. 
1903, between FRANK SEAMAN, of New York, 
party of the first part, and the CONSOLIDATED 
TALKING MACHINE COMPANY OF AMERI- 
CA, a corporation of the State of New Jersey, party 
of the second part. 


WITNESSETH THAT: 


168 Whereas. in a settlement this dav made between the 
said Frank Seaman, and the Berliner Gramophone 
Campany, The United States Gramophone Company, 
the Victor Talking Machine Company and Eldridge 
R. Johnson. that said Frank Seaman has received pre- 
ferred stock of the said Consolidated Talking Machine 
Company of America. amounting at par to $35,000. 
NOW THEREFORE. in consideration af One Dol- 
lar. and for other valuable consideration. the receipt 
of which is hereby acknowledged. it 1s mutually cove- 
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ete and agreed by and between the said Frank Sea- 169 
ait gan? the said Consolidated Talking Machine Com- 
.«y of America that any ume within one vear from . 
the inte hereof, on sixty davs call in writing by either 
.. ~\. the said Frank Seaman will sell. and the said 
(aamarindaied Talking Machine Company of America 
vill ourchase Tor cash $25.000 of the said preferred 
wick or any part thereof at 73$¢ of its par value. 

Is Witness Whereof, the said Frank Seaman has 
hereunto set his hand and seal, and the s td Con- 
silidated Talking Machine Company of America has 
cansed this agreement to be signed in its name by its 
resident and sealed with its corporate seal’ ‘1e dav 
and vear first above written. 

FRANK SEAMAN (Seal) 
CONSOLIDATED TALKING MACHINE Com- 

PANY OF AMERICA, 

By Charles Adamson. 
President. 
(Corporate Seal. ) 


170 


Siened, sealed and delivered 
in the presence of: 
Charles McArthur, 
Waldo G. Morse, 
Horace C. Williams. 


( Endorsed) : Certificate subject to above agreement as 
iollows: 
174—100_ shares 
I75—100_ shares ie 
176— 50. shares 
FRANK SEAMAN. 


Also reads: 


©. State whether or not vou have ever paid any 
monex Or deliverecdl anv stock or property to the de- 
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fendant. and whether vou received Irom him any con- 
sents, papers. releases. receipts or other documents 
having particular reference to the settlement ai his 
rights under the said agreemient of October 1:9. 1896, 
or of any law suits based thereon? A. Yes. The 
settlement agreement stated that upon the execution 
of it the defendant. Frank .Seaman. received $35.000 
lawful money of the Lnited States of America. and 
£35,000 in full, paid and non-assessable preierred cap- 
ital stock of the Consolidated Talking Machine Com- 
pany, of America. On the execution of this agree- 
ment. I paid the cash and delivered said certificates 
for the stock above mentioned to the defendant. Frank 
Seaman. 

O. lf yen say you did pav the defendant anv money 
or delivered to him any property, state fully how much 
money vou paid him: in what form it was paid what 
property vou delivered to him state when and where 
and in whose presence, the said payment or delivery 
took place. state what papers. if any. were delivered 
by vou to the defendant. or by the detendant or any 
one on his behalf or in his presence to you on Said 
occasion: state what was said by vou or any one else 
in the defendant's presence, arid what was said by the 
defendant, and generally describe the whole transac- 
tion? A. I have already answered in part. I paid 
the defendant $35.000. in cash and $35.000 in stock of 
the Consolidated Talking Machine Company of 
America. as described in the settlement agreement. 
The money was paid to the defendant in cash—bank 
notes—seitlement was made in Mr. Seaman's office in 
New York. I went over to New York expressly for 
that purpose. I observe at the foot of the settlement 
agreement that the witnesses present were Waldo G. 
Morse. Horace G. Williams. Charles McArthur and 
B. H. Miller. I know that Mr. Morse and Mr. W4l- 
liams were present, and J] presume that Mr. McArthur 
and Mr. Miller were also present, but I do not remem- 
ber them. Mr. Morse was Mr, Seaman's lawver, and 
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\'- Walliams was the mutual iniend through whom 
\fe Seaman negotiated the settlement with me, The 
cava tenes was made on the 3rd dav of February. 
iy t as stated in the papers. The papers deliverec. 

; the “Settlement agreement” and the “Put and 
Cal’ soreement above mentioned. They were exe- 
cote! in several parts. The Settlement Agreemen: 
> five parts, and the Put and Call Agreement in du- 
Secate. and one of the origina! parts of each agree- 
was delivered to the defendant, Mr. Seaman. 
ce nar recall anything that was said on that occasion. 
The settlement occipied only a few minutes. and 
vers Hitthe was said, excepting with regard to the 
sieming of the papers and the paying over of the 
eonsiderations. My recollection 1s that it did not oc- 
cupyv more than twenty minutes or halt an hour at the 
outside The settlement was negotiated by Mr. W1l- 
hams for Mr. Seaman. Several propositions were 
breseht to me from Mr. Seaman. by Mr. Williams 
and ]l accepted the proposition of settlement described 
in the above papers, as finally presented in that wav. 
Mr. Williams was Mr. Seaman's agent in the negotia- 
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©. If vou say in answer to the foregoing interroga- 
tory, that vou delivered or paid a check or draft or 
order for the payment of monev to the defendant at 
any time, state by whom snch check or draft or order 
wes signed, and if it 1s now under vour contro! or in 
your possession. produce it. and annex it or a copy 
tc this deposition. If von have not said check, draft 
Or order in vour possession or under your control. state 
¥ vou know where the same. if any, now is. If vou 
have seen such a check. draft. or order. and it is not 
im Vertr possession Or under your control. or ij you can- 
te fine it. state what search you have made for it. 
at sinte why vou do nat produce it, and describe its 
Contents to the best of your recollection? A. I did 
fot pay by check, or draft. but with cash, as above 
slated, 
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©, State any other conversations or transacnons 
you have had with the defendan: personally. with re- 
spect to the settlement of his rights or claims under 
contract of October 10. 1896, being Plainuff’s Ex- 
hibit A. and state fully what wes said to or by the 
defendant or in his presence at anv such conversa- 
tion giving the dates and places of any of them. and 
the persons prescnt. and describe the whole of each 
such occasion, to the best of vour recollection. A. 
] have fuliv answered that in my previous answers. 
J have never had anv other conversetions or trans- 
actions with the defendant or anv one representing 
him then those above described. | 

©. Stete 1f you have ever had any conversation 
with any person, representing or claiming to repre- 
sent the defendant with respect to the settlement of 
the defencant $s rights or claims under the contract 
of October 10, 1896, Plaintiff's Exhibit A. or the de- 
fendan:s claims against the Berliner Gramophone 
Compery. or any of its successors in imerest. If vou 
sev vor heve had such conversations. give the names 
ol such persons and places, and dates of such conversa- 
tions. enc sate fully what was said and done on each 
occasion by each person present. describing each oc- 
cesion foor’ A. I] never had any other conversa- 
thos or tTremsactions with the defendant or any one 
represecums him than those above described. 

©. Hzeve you -ever written letters to or received 
lexers irom: the defendant with respect to his rights, 
end cizims under the said agreement of October 10, 
1&%5. Ii rem sav vou have. please annex the originals 
et such kevTers or copies thereof. 1f vou do not pro- 
Cuce th ccusinals state why and if vou have not the 
ovigznz!: cr copies thereof. state what search vou have 
m2té i177 teem. whether or not thev are lost or not, 
mies y= control and custody. and then state the 
sxtecence cz such letters of which you have not copies 
o> cogse: A. 1 had correspondence with the de- 
jesten: pees to the beginning of the litigation above 
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mentioned but most of the correspondence, although 
soatnted ty me was in the name oi the Berliner Gram- 
aedione Company, and all of it as far as 1 can recol- 
oo i». exhibited in the printed records of that hinge- 

Atter the litigation began. I exchanged numer- 
pees Jetrers with Vir Waldo G. Morse, as the detend- 
ant’s counsel, but ] cannot recall that I ever exchanged 
any Jetrers with the defendant in regard to the set- 
tlement. My dealings were all personal interviews 
with Mr, Williams as his agent. 

©) State whether vou have ever had any corre- 
ananderice with any person claiming to represent the 
defendant: with respect to the settlement of his rights 
under the agreement of October 10, 1896. Plaintiff's 
Exhibit A, If vou say vou have had such cor- 
respondence, please produce all such letters from or to 
any such persons, or copies if you have not the orig- 
inais explaining why the originals are not produced, 
and what search vou have made for them or if they 
are not under vour custody or control], and then state 
the substance of them. to the best of vour recollection 
A. I had correspondence with the defendant prior to 
the beginning of the litigation above mentioned, but 
mos: of the correspondence, although dictated by me, 
was in the name of the Berliner Gramophone Com- 
pany. and all of it. as far as I can recollect, is ex- 
hittted in the printed records of that litigation. Aft- 
er the litigation began, I exchanged numerous letters 
with Mr. Waldo G. Morse, as the defendant's counsel, 
but ] cannot recall that I ever exchanged any letters 
with the defendant in regard to the settlement. My 
dealings were all personal interviews with Mr. Wil- 
hams, as his agent. 

() If it appears from the answers to the foregoing 
interrogatories, or from the exhibits introduced, that 
the deiendant received any stock of any corporation 
in Gr on account of the settlement of his rights or 
cia:ms under the agreement of October 10, 1806, state, 
tt you know, whether the defendant thereafter re- 
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184 ceived anything from any person or corporation for 
the said stock. and if so. how much. and the date and 
place of such receipt, giving the whole transaction, so 
far as vou know it? A. Under the “Put and Call 
Agreement.” the defendant was entiiled to have $25.- 
ooo. vf his preferred stock in the Consolidated Talk- 
ing Machine Co., of America. purchased from him 
the Consolidated Talking Machine Co., of America. 
at seventy-five per cent. of its par value. The defend- 
ant in due time called for the cash. and $25.000, in 
his stock was purchased and paid for by the Con- 
solidated Talking Machine Co., of America. at seven- 
ty-five per cent. of its par value, as stated in the “Put 
and Call” Agreement. The payment was made to 
| 18s the defendant, Frank Seaman. I am not able to say : 
whether the money was paid by the Consolidated Talk- ge = 
ing Machine Co., of America, or by its successors, = 
the Consolidated Talking Machine Company. It was 
paid by one of those two corporations. 

OQ. Do you know of any payments of money or 
property to the defendant, by anv person other than 
yourseli, in settlement or on account of his rights and 
claims under the said agreement, or in settlement of 
any suits brought thereunder. If so. give all the par- 
ticulars, narnes, dates, places, amounts and terms of 
such payments, to the best of your knowledge? A. 
I do not know, 

Q. State anything else vou know material to this 
case or to the subject-matter of these interrogatories 
as fully and at large as if you had been specifically 
interrogated with respect thereto. A. (With respect 
to the genera] interrogatory. Mr. Morse asks the wit- 
ness to state the facts with reference to the cessation 
of active business by the Berliner Gramophone Com- 
pany, if it has ceased to manufacture and sell goods 
and when such manufacture and sale terminated.) A. 
The litigation brought by Frank Seaman against the 
Berliner Gramophone Company staried with a pre- 
liminary injunction which entirely suspended the ac- 
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stics wi the Berliner Gramophone Company during 
: entire period of the litigation, for until the settle- 
meet abeve mentioned was made, the injunction in 
~ form or another continued in force. 
() Have you any interest in this case Or are vou re- 
Ladint t amy of the parties? A. 0: 
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It is conceded. that at all times afier Decem- 
ber 21st. 1896, unti] the dissolution of the 
National Gramophone Company, Mr. Frank 
Seaman. the defendant, was treasurer of the 
National Gramophone Company. and thai dur- 
ing al] the times trom the organization of the 
National Gramophone Corporation, down ‘o 
about the month of June, 1900. the defendant 
was the treasurer of the Nationa) Gramophone 
Corporation. 


Mr. Ketcham: I desire to offer in evidence 
the testimony of Frank Seaman, the defendant 
here in the proposed case on appeal in the ac- 
tion of Mackay vs. Seaman certain statements 
then made by Mr. Seaman: they have been pro- 
posed as part of the record on appeal as state- 
ments that he had made upon the trial. 


Mr. Ketcham (reading), “I don’t recall that it was 
arranged between us and them, before I transferred 
the contract for which I received the $49.800 of stock, 
that there snouid he after the issue of the stock a sale 
of the property for $15.000. The sale for $1 5.000 
was first spoken of before the issue of the $49.800 of 
stock to me; probably before. That it was talked of 
between me and Mr. Bentz and Mr. Owens or one of 
them. that there should be first an issue of the stock 
ty me to the amount of $49.800 in exchange for our 
contract. and that after that was done I should cel] 
the Company these assets for Si1s.000. I don’t re- 
cat] the particulars of that. I don't recall at which 
time it took place. That it was before the issue of 
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the stock that the fifteen thousand dollar sale was 
talked about. ] am not positive about. but that is my 
impression: that is my best memory. 

“T don't recall that shortly after that it was dis- 
covered by me that I had transferred to the company 
nothing in consideration of the issue of the $49.800 oi 
stock. It was discovered’ either with that company 
or its successor—which was the two hundred thousand 
dollar Company.” 


Mr. Tuggart: I move tc strike out all of 
that. because it is cross-examination of Mr. 
Seaman as to what he did net recall. He has 
no rerollection of that. 

Mr. Ketcham: ] suppose that is negative tes- 
timony and that disposes of it. I ask to read 
further, and I will agree that it mav be stricken 
out 1f the Court so rules. 

Mr Taggart: I have nothing further to say 
then. 


Mr. Ketcham: (reading): “Or rather the Berliner 
Company objected when it was notified of this trans- 
fer of the contract and called my attention to the 
fact that there was a clause in the contract which pre- 
vented my transferring that contract to a third party 
without their written consent.” 

(Reading): “That transfer was cancelled and a 
contract was entered into with the company. I dis- 
covered that the Berliner Company objected to the 
transfer when they were notified that it had been made. 
This matter was discussed, as I recall] it, with the 
Berliner Company and they—they called my attention 
to the fact that they objected to the transfer. I had 
never obtained their consent to the transfer, not their 
written consent. And after attempting to make the 
transfer. I discovered that there had been nothing 
transferred by that effort of transfer.” 
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Mir. Taggart: ] move to strike that out as 
the opimion of the witness. 
Motion denied, Exception. 


Air Keicham (reading): “1 should say yes. That 
a matter of record, Thereupon, I and the company 

make an arrangement by which our attempied 
veqniater was cancelied. and I was then put back into 
the position. momentarily, that I had the stock and 
shat the transier that I had made was to be cdisre- 
earded. but was to be followed by the best that I 
could do in the way of putting in a substitute for 
that transier. I] believe that was it.” 


Mr. Taggart: I move to strike that out as 
the opinion of the witness as to the effect of 
the arrangement. 

Motion denied. Exception. 


Mfr. Ketcham (reading): “And thereupon I made 
my contract with the company, giving them, so far as 
] could, my promise to do for them all the things that 
the Berliner Company had promised to do for me.” 


Mr. Taggart: I object to that and I move 
to strike it out as an attempt to interpret a 
written agreement. 

Motion demed. Exception. 


Mr. Ketcham (reading): “That was substantially 
right; that contract with the National Gramophone 
Corporation, or the Company, ought to be with the 
National Gramophone Papers. I must have had a 
copy of it and I have looked for that: I believe J 
have. I have looked for everything I have been 
cailed pon to look for. The contents of that contract 
were substantially such as were set forth in the reso- 
hitian with respect to it which I read I should say.” 


Mr. Taggart: I move to strike that out on 
the same grounds. 
Motion denied. Exception. 
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The Court: It is noted that this testimony 
is read subject to a motion to strike out. When 
the motion is made, that is the end of it. 

Mr. Taggart: This is also objected to, as 
incompetent immaterial and hearsay. 

The Court: ] understand your objection was 
as 10 the materialitv and relevancy? 

Mr. Taggart: Yes. 


PLAINTIFF HERE RESTED. 


Mr. Taggart: I move to dismiss the com- 
plaint herein on the ground that no cause of 
action has been proved as against the defend- 
ant Seaman: first. upon the ground that no 
trust relation is shown with respect to the 
moneys received in the settlement of the case. 

Second: It is not proven that this money 
was received on account of the considerations 
named in the complaint ajione, but included a 
vast number of other considerations named in 
the complaint alone. but included a vast num- 
ber of other considerations, shown by the agree- 
ment, and the portion that is known to result 
from the amount of the Berliner Company, 
is not separated and therefore there is no 
basis for the action that is sought. 

The Court: I will deny the motion for a 
disrmissa] at present, and you may renew it 
when both sides rest. 

Exception by Mr. Taggart. 
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The defendant to establish the contention upon his 


pitt mtroxduced the following evidence: 


ORVILLE D. LA DOW, called as a witness on 


heii: of the defendant. being duly sworn testihed as 


4 a 
ieee ak Loe 


Direct-cramination by Mr. Taggart: 


| was secretary and general manager of the Nation- 
x! Sramophone Corporation until its dissolution and 
how been the president and general manager oi the 
National Gramophone Company. 

¢ J] call your attention to the reading of the 
minutes of the meeting of March roth, 1900: “The 
secretary made a general statement as to the supply 
of gramophones and Mr. Robinson thereupon offered 
the following resolution which was unanimously 
agreed 10: 

“That the Executive Officers of this corporation 
are hereby authorized to make the necessary arrange- 
ments with the Universal Talking Machine Company 
for the placing of their tvpe of talking machines on the 
market. providing Mr. Seaman. for anv reason, finds 
himself unable to comply with his contract as to the 
furnishing of gramophones to this corporation or to 
deliver such goods as this corporation may require 
to fill its orders.” 


I offer the resolution with the minutes of the 
meeting of March roth, 1900. 
Received and marked Exhibit 1. 


There had been difficulty experienced by the Gramo- 

phone Corporation in getting gramophones for the 
supynv of the market prior to the time of that resolu- 
ten = Prior ta March 10, 1900, I told Mr. Seaman 
“veral times that unless some arrangement could be 
made for the supply of the goods necessary to carry 
on the business of the corporation that the company 
would certainly take action looking to the cancellation 
Gf our relations with them. 
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Following the action of \Jarch 1oth. I told Mr. 
Seaman that the directors had taken the very action 
which I had anticipated: that they hd passed @ reso- 
lution looking to a cancellation oi Ms contract with 
us and that unless he was able to de something to re- 
lieve the situation, our relations would certainly be 
terminated 

The failure to get gramophones had the effect of 
preventing the company from dois its business of 
filling orders. 

Mr. Taggart: I now offer the minutes of the 

meeting of the Dhkrectors of the “National 

Gramophone Corporation, under date of April 
2nd, 1900. 

Received and marked Exhibit 2 and read to 


the Court. 


Following that resolution IJ told Mr. Seaman that 
the action which I had anticipated had been taken: 
that the Directors had passed a resolution which 
terminated our relations. Subsequently to that con- 
versation I communicated with. him in writing. in sub- 
stance that the Directors had passed a resolution au- 
thorizing the officers of the company to get its goods 
elsewhere, and that therefore, officially 1 was obliged 
to notitv him that our relations were terminated. I 
last saw that letter among the papers of the Receiver, 
somewhere, I think in Beach Street. in this city, in a 
warehouse at the time J was examining the papers for 
other matters, the date of the letter was in April, 
1go00, and the date when I last saw it was something 
like four vears ago after the receivership had com- 
menced. I was examining the receiver $s papers with 
reference to any papers or correspondence between the 
National Gramophone Company and the Universal 
Talking Machine Company, with reference to th€ use 
of the word, ‘‘Zonophone.” 

Q. This letter, you may state whether that was 
mailed to Mr. Seaman. if you know: 
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Mr. Ketcham: I object to that. Let us see 
what Mr. La Dow did with the letter. Tf Afr. 
Seq¢nan is going to testify that he received the 
etter. then I shall not make it iimeult tor vou. 

Mr. Taggart: He did receive the letter. 

Air: Ketchati: Then there is no use object- 
ing wo that. nor in your proving it. 

“Mr Taggart: Then I will pass on in that 


1 
F 


VIEW, 

Attache! to the copy of the letter dated in April, 
there was pinned another letter. dated in Mfarch. in 
wisch I] carried out mv warning (my previous warn- 
rng which I had communicated to him verbally); im 
writing and in some official form. Subsequent to the 
sending of this letter and this talk with Mr. Seaman 
that I have described. the Nationa] Gramophone Cor- 
peorration, was marketing goods which it was getting 
from the Universal Talking Machine Company, a 
rival ta the Berliner Company. making similar goods 
for sinular purposes. The Universal Talking Ma- 
chine Company manufactured under different patents 
and dil not have any connection with the Berliner 
Company. Subsequent to the cessation of Mr. Sea- 
man's connection with the National Gramophone Cor- 
reration in June, 1900, as treasurer, he did not have 
any connection with its business excepting as a stock- 
hoider of the Corporation, After this cessation, ] 
heard of hugation on the part of Seaman against the 
Berliner Gramophone Company. and other parties. In 
respect to the Berliner goods after the notice under 
the resolution of April 2nd. 1900, Mr. Seaman adver- 
trseci the Berliner goods for sale. He opened an of- 
tice Tor the sale of those goods and I think sold some 
fi~ is and operated in that sense independently of the 
Nattonal Gramophone Corporation. He had rooms 
mn the 1oth floor of &74 Broadway. About the time. 
or subsequent to April. Mr. Seaman moved his of- 
fices from the third floor of the building which was 
cccupied by the National Gramophone Corporation to 
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the eighth floor of that same building. 1 am not posi- 
tive about that date. The offices of the National 
Gram2phone Corporation and is place of business 
were on the third floor, and so had been to my knowl- 
edge since 1897. Mr. Seaman's office had been there 
also during that time. Sometime aiter this 1 learned 
of those litigations that Mr. Seaman was conducting 
against the Berliner Company and other compamies. 
I went to Harrisonburg’two or three times with ref- 
erence to those suits. I] gave to the attorneys in the 
cases for the plaintiff, such information as they desir- 
ed with reference to what the Berliner Gramophone 
Company had done. or failed to do. with reference to 
carrying out the contract with Mr. Seaman. of October 
roth. Mr. Seaman paid my expenses for that trip. The 4 
National Gramophone Corporation had nothing what- 7 
ever to do with my going. The directors of the com- 
pany discussed the matter of these resolutions of 
March and April. 1900. prior to the passage of either 
of them. It was stated in th. board several times 
and at severa] meetings, that unless the Gramophone 
Corporation could find some way to obtain us goods, 
1t could not continue in business. In connection with 
the discussion of those resolutions. and as to the 
possibility of going on with Seaman and going on with 
the Universal Talking Machine Company, at the same 
time, it 1s my recollection that our attorney, Mr. 
Morse stated in open Board—in fact I am positive 
that he did—that it would be inconsistent for us to 
210 go on through the Universal Talking Machine Com- 
pany, and at the same time continue relations with Mr. 
Seaman under the Berliner contract, for the reason 
as he stated that we would be subject to injunction by 
the Berliner Company. 


208 
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CROSS-EXAMINATION by Mr. Ketcham: 


The failure to get the goods which I have described. 
consisted in fact that our orders to Frank Seaman 
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were not filled. The situation that we could not, or 
++ nt have our orders filled upon our requests made 
Ate Seaman for goods continued from the begin- 
wees of the cessation of his deliveries ta the present 
rose He stopped delivering goods to us upon our 
- tess and stopped permanently. It had been from 
wy pest of the vear 1900, that we did not get goods 
eeu: \fr. Seaman upon our orders addressed to him all 
ject cre we passed the resolutions which J] have describ- 
e! ir March. 1900. and April. 1900. The filling of 
acgers addressed to him was a subject of conversation 
between Mr. Seaman and myself a good many times. 
Is those conversations. I asked him to make his best 
eflurts to supply the goods which we had previously 
from the Berliner Company through him and 
stnte] that if he did not make his best efforts. we 


ta me that he would endeavor to get the goods from 
the Berliner Company. and showed me a great deal 
of his correspondence. 

He told me that he had tried and he was trving to 
eet the Berliner Company to deliver the goods to the 
-<Gramophone Corporation, upon the orders of the Cor- 
poration addressed to him. 

It was subsequent to April 2nd, that Mr. Seaman 
opened the ofice of his own for the sale of Berliner 


goods and commenced his advertisement of them. I 


‘cannot exactly remember when it was. I think that 
Bo Berliner goods had been delivered down to the time 
ef the opening of this office by him, I don’t know of 
my own knowledge that Mr. Seaman sold goods. 
When I stated that he advertised the Berliner goods 
for sale and opened an office for the sale o7 these 
gents. I referred to the goods that had come into 
Mr Seaman's possession, either through the Berliner 
Compan, contract, that he received such goods. or 
weeeis that mav have come inta his possession other- 
wise. that were made sometimes by the Berliner Gramo- 
phone Company. I do not know whether or not he had 
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214 advertised goods which he had obtained from the 
Berliner Company after the ist of January. 1900, ] 
remember being in his new office on the 8th floor 
very frequently. He remained in that office. sor 
vears. and I was frequently there for severa) vears. 
I do not know how long he continued to advertise— 
the Berliner goods, the office for the sale of those 
goods. J] saw those goods at his ofice. There were 
not so many machines as records, as ] now remember. 
I should say there were severa] thousand of records 
in the office at that time. The records which | saw 
there were among the goods which I call the Berliner 
goods. They were made by the Berliner Company. 
had their stamp on them and were of the kind which 
was covered by the contract between Mr. Seaman 
and the Berliner Company. 
©. Were those goods delivered to Mr. Seaman by 
the Gramophone Corporation? A. I think that they 
were, but ] am not positive about that. 
QO. Do you know anything about it? A. I do not, 
©. One way or the other? A. I could not say 
positively. | 
Prior to his institution of his office on the 8th floor, 3 
Mr. Seaman had occupied a part of the floor with the 
Gramophone Company, and the Gramophone Corpora- 
tion. Outside of the resolutions and the discussions 
which I have spoken of. my oral communications with 
Mr, Seaman and my letters to him of which I do not 
recall that there was anything else done with respect = 
216 to the contract. between Mr. Seaman and the Gramo- 
phone Corporation. I do not recall anything more 
at this moment. from my best memory. : 
After the National Gramophone Corporation was ae 
formed it never received any goods from the Berliner 
Company. It received its goods from Mr. Seaman. = 
It gave no orders to the Berliner Company. It gave = 
its orders for goods to Mr, Seaman. In this conversa- 
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tion which I had with Mr. Seaman, to which my —2y 
attention was called on the cross-examination, respect- “<3 
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i. receipt of goods. Mr. Seanian never refused 2)- 


aay way ta deliver goods which he had received 
avi yl weak J 


treng the Herliner Company. 


sal * i 


ss. Atr. Rercham: 

wt. Seaman never refused from the rst of January. 
see or thereabouts. he did not furmsh any goods 
+ the company. The company frequently asked him , 





te never refused. The difficulty as explained to 
eye ta him. was, his inability to get the goods from 
the Berliner Company. I don't remember any goods 
terme delivered by Mr. Seaman to the Gramophone 


: 21 
Corporation immediately prior to March, 1900. 


Ity Mr. Ketcham: - 


: 
| 
| 1 don't think there were any goods delivered by 
a | \{r. Seaman to the Gramophone Corporation during 


\ any part of the year 1900, that from the first of that. 
| year. onward, down to and through the month of May, 
m goods of the Berliner Company were delivered by 
him to the Gramophone Corporation. That is my 
hes: recollection. I cannot tell for sure. My only 
uncertainty is in respect to when the trouble began. 
ae In regard to the trouble which I have spoken of on 
= direct-examination, that began and from then on- 
ward no goods were delivered by him to the Gramo- 
phone Corporation, I think. 219 





\VALDO G. MORSE, called as a witness on behali 
of the defendant. being duly sworn, testified as fol- 
lows: 





Direct-cxamination by Mr. Taggart: 


1 was one of the directors of the National Gramo- 
phone Corporation for a short time. I was at the 


\ 





SS eS ge 


Raymond R. Wile 
Research Library 





—— —— st ee 


74 a 


220 meetings of March and April. 1900. I was counsel for = 
the company and attended al] the meetings as such «nl 
at that time for a brief period was a director. At 
those meetings. as upon prior occasions a discussion 
arose as to the supply of goods obtainable by the * 
company. A report was made by Mr. La Dow as to a 
the extent tc which we could not ge: goods and the | 
efforts made to obtain them. The source of supply | 
through the Universal Company we: discussed and 3 
m “opinion was asked in regard to it legally. The 3 
directors asked on those occasions. 2¢ thev had been 
asking for some time before, whether they could go on 
anc +e]] the Zonophone. so-called the product of the ee 
Universal Company and go on with the other busi- e | 
ness when they could get goods. I told them that ES 
they could not, in my opinion, that the Berliner Gramo- = 
phone was a patented machine, and that the ccuitract a 
with Mr. Seaman provided for his exclusive }windling 4 
of that machine and prevented us from dealing with | 
any other kind and that if the National Gramophone - 
Corporation should continue taking aj] the goods 
which Seaman could get and dealing with the others, = 
in my opinion, it would put itself in such privity wich [= 
Mr. Seaman, the contracting party with the Herliner c= 
Company, that a preliminary injunction would issue | 
if they attempted to put concurrently another machine ~ 333 
on the market. The zonophone was substantially the s 
same as the gramophone in its construction. ‘This Bec, 
discussion was repeated. | 

Following the meeting of April 2nd. 1900. I re- ; 
mained the counsel of the corporation but | was neta 
director: I was solicitor of record in all ot the cases 
against the Berliner Gramophone Company and others 
named. The two volumes which you have hetore you 
contain the printed records on appeal in those litigations 

| and the unprinted papers with them are the papers upon 

motions for preliminary injunctions in the lasi stutt 
brought in which the papers were never printed. To- 
gether they contain a complete list of the litigations. 
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Mr. Taggart: I will offer these papers in or- 
der that you may get the benefit of them. ] 
will formally offer them. 

The Court: You may offer them and they 
mv be received. and Jater on you may agree 
.) some extracts or description of them, 
\M{ir. Ketcham: Oh, ves. 

Received and marked Exhibits 3. 3a and 3b. 
consisting of two books and a bundle of papers. 


oF 
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Those liigations began on the 25th day of June. 
sono. That was the beginning. and the other litiga- 
tons that are referred 10. following thet after a time. 
The Htigation against the Victor Talking Machine 
Company. began on the 22nd of December, or a few 
dGavs later. 

Mr. Ketcham: That is the Victor case? 

The Witness: Yes. Those are the extreme dates. 
\tr. Seaman paid the expenses of all those litigations. 
No ponion whatever of it was borne by the National 
Gramophone Corporation. I have covered by that 
ctntement the expenses of witnesses and al] expenses; 
nthing whatever was paid by the corporation. J am 
to state certain items of these expenses. If I am al- 
lowed to refresh my recollection from my books and 
memoranda. what I paid out myself. From time to 
time, during the progress of the litigation and there- 
after. Mr. Seaman has paid me upon this particular 
Iine of cases to which I have referred, $6751.01 for 
disbursements and services. 


Mr. Ketcham: I object. Only the amount of 
the expenditure is all we are concerned with. 

Mr. Taggart: He has not paid it all. 

Mr. Ketcham: I suppose the whole matter 
might be deferred on the theory that the defend- 
ants go hence without any liability. or else they 
are to account. 

The Court: Yeu do not propose to go into 
an accounting? 
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226 Mr. Taggart: No, only this. with the pur- 
pose to show that expenditures and liabilities 
were incurred und paid by Mr. Seamzen. to an 
amount more than the total amount that was 
reecived by Mr. Seaman. and we have this as 
an answer for a claim to any accounting. 

Mr. Ketcham: That is going into the ac- 
counting. 

The Court: That would involve the accoun*: 
ing now. 7* 


—_S— _ 


Q. Do you know of any expenses bevond those, that 
Mr. Seaman paid outr <A. I know of some othe ! 





expenses. . 
QO. Substantial amountsr A. Oh, ves. = 
227 I do not know of any agreemenis respecting the a 
r ‘ - : Ei 
Institution of those suits between Seaman and the 4 
National Gramophone Corporation. I do not know 2 
of any agreement between him and the National | 
Gramophone Corporation, save this which was put in ; 
evidence here. : 
Ne cross-examination. = 
a4 
FRANK SEAMAN, the defendant. called in his S 
own behalf. being duly sworn, testified as follows: “3 
Direct-cxamination by Mr. Taggart: : 
228 ©. I call vour attention to that portion of the tes- 4 
timony of Mr. LaDow in which he spoke of having : 
written to vou a letter shortly after the 2nd of April. ; 
1900. regarding the cancellation of the arrangement od 
between vou and the National Gramophone Corpor- “4 
ation. You may state whether vou received such a Po 
letter, signed by Mr. LaDow? A. I received a let- Br 
ter either in March or April. I believe. dated about = 
that time. J] remember the contents of those letters | 
mentioned by Mr. LaDow in a general way. I have EB: 
a 
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pecked very thoroughly for both of those letters. I 229 
avy tee been able to find them. J received a letter 
sso: the National Gramophone Corporation in. I 
re wld sav. February or March. 1g00. calling my at- 


renin to the fact that I was not supplying them with 
and that unless I could fill their orders for 
. ais. that they would be called upon to caucel their 
aah with me. About a month or six weeks after 
“ins J received another letter from the National 
Gramephor Corporation, referring to the previous 
letter, stating that inasmuch as I had not supplied them 
with goods, that they cancelled that contract and 
would get their goods thereafter, elsewhere. Refer- 
ring to my settlement with the parties named in the 
contract. in order to effect that settlement. I paid Mr. 230 
Horace T. Williams who negotiated it, $10,000 in 
cash and $10.000 of the stock of the Consolidated 
Talking Machiné Company, the stock I received. 
Aside from the agreements which have been offer- 
el in evidence here, I did not have any contract or 
arrangement with the National Gramophone Corpora- 


t10n. 
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By Mr. Taggart: 


O. I will ask vou whether. aside from the con- 
tracts which have been offered here, did you have any 
arrangement in writing or agreement with the Na- 
tional Gramophone Corporation? A. I did not. 

©. Did vou ever have any talk with them respect- 
ing anv matters between vou and them. outside of 
the subject-matter of these written contracts? A. I 
had a great many talks with them. 

©. But respecting anv other business arrangement 
between vou and them, of anv kind? A. I did not. 


231 


hy Mr. Ketcham: 
. 
F ©. You have been asked upon your direct-exam- 
ination, whether vou had any agreement in writing. 
or arrangement between you and the company, outside 
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32 of the written papers. Do you mean to say that you 
have no other agreement, nor arrangemeut in writing, 
outside of the papers which have been put in evidence? 


A. I do. 


hd 


Detendamt here rested and evidence closed. 


By Mr. Taggart: I renew the motion to dismiss 
the complaint on the ground that they have not estab- 
lished a cause of action. 

Decision reserved. Exception taken. 


The foregoing contains all the evidence given upon 
the trial of this action. 


233 
Plaintifi’'s Exhibit A. ; 
Order filed April 25. 1902. in the Westchester Coun- 
ty Clerk's Office. 
At a Special Term of the Supreme Court of ° 
the State of New York, in and for the a 
County of Westchester, held at the _ 3 
County Court House. at White Plains, ~~ 4 
on the 5th day of April. 1902. “ 
Present: Honorable Martin J. Keogh, Justice. e 
a 34 Ix THE MATTER 2 


Me 
i 
zi, 


of 
‘The Application of the Directors of 
the NaTIONAL GRAMOPHONE i 
CORPORATION OF NEW YorK for oe 
a voluntary dissolution. 








The Petitioners herein having made a Motion that 
the Corporation. The National Gramophone Corpora- 
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at New York, be dissolved. and that a Permanent 
be appointed. with the usual powers and 


Th 


ne erves 


An? upon reading and filing the Notice of Motion, 
ws? gis the annexed affidavits of George Carlton 
 satstagk and Eugene V. Daly; 

Kn. also upon reading the Report of Thomas F. 
Curran. Esq. the Referee appointed herein. hereto- 
fore. and on the 6th day of February. 1902, filed in 
the office of the Cerk of this Court: 

And i appearing from the said afhdavits and the 
sant Report that an Order to Show Cause was here- 
roferc, and on the ith dav of September, 1901, grant- 
ei herein. why said Corporation should not be dis- 
wolved. and also that at the same time an order was 

stered herein, appointing Eugene V. Daly, Esq., Tem- 
porary Receiver of the assets of the said corporation, 
and that of these assets he has sold that portion which 
was salable, and collected the accounts so far as they 
have been collectible. except the patents and contracts, 
am! certain property. the title 10 which 1s in dispute : 
nnd also that, having reduced the assets to cash, the 
snid Temporary Receiver heretofore, and on the 26th 
day of March, 1902, filed his accounts with the Clerk 
of this County. said accounts being on file in said office. 

And it fumher appearing, that upon the return of 
the said order to show cause. and on the 21st day of 
December. 1901. an order was entered herein, refer- 
ring the matters stated in the said petition to Thomas 
F. Curran, Esq.. as Referee, to take proof and report 
to this Court as to the same, and that the said Referee 
thereupon took testimony, and made his report to the 
Court. filed as aforesaid. recommending that the said 
corporation be dissolved. 

Ani it also appearing further. from the said afhda- 
vits, that the question of any allowance for services 
an] disbursements to the attorneys for the Petitioner 
herein, and to the said Eugene V. Daly, as Receiver, 
have not heen passed rpon: 
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So 


Now. upon motion of Olnev & Comstock. attorners 
ior the Petitioners herein, it is ordered 


FIRST: That the aroresaid report of Thomas F. 


Curran. Esq.. as Referee. be. and the same is hereby 


in al] respects confirmed. 


SECOND: That the National Gramophone Corpor- 
ation of New York. the above named corporation, he, 
and the sarne is hereby dissolved. 


THIRD: Thar Eugene V. Daly. Esq.. is hereby ap- 
poimed Permanent Receiver of the said Corporation, 
with the usual powers and duties: but that. before en- 
tering upon the duties of his trust. the said Permanent 


Receiver shall execute and file with the Clerk of this . 
Court, in and for the County of Westchester. a bond 2 
with sufficient sureties to the People of the State of a 
New York, in the sum of $50,000. conditioned for the “’ 
faithful discharge by him of the duties of his trust. 2 
which bond shall be approved as to form and sufh- 
ciency by a Justice of this Court. y 
And it is further ordered, that it be referred to T. Sf 
F. Curran, Esq., as Referee. to take and state the <3 
accounts of the said Eugene V. Daly, Esq., as Tem- 32 
porary Receiver, and to take evidence as to the allow- 4 
ance to the attorneys for the petitioner herein of any = 
sum or sums for their services and disbursements here- 4 
in, and also as to the services and disbursements of a 
the Temporary Receiver herein, and as to anv allow- “a 
ance to be made to him for his commissions; disburse- is 
ments and counsel fees. and also to take testimony and “ts 
report as to any property in the possession of the said 4 
Temporary Receiver, the title to which is in dispute. 3 
and as to what property shall be delivered to the said : 
Permanent Receiver: and thereupon to report to this 

Court. for its further action in the premises. 3 
MARTIN J. KEOGH. ha 
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as a Receiver § Bond with 4 penalty oF $20.000. 
aan, rw the order | Plaintiff's Exhibit A). 
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a ‘ ~ In i genie : Daly. ot Flushing. as iNCci- 
4 es st¢ I re hiv and Deposit Company of Mary- 
F en. UTCIN. dated Apri €. 1902. which recites as | 


“\\ GEREAS. by an order made by the Hon. Martin 
et KReegh. one the Justices oi the above entitled Court. 


J tees Special Term thereot : held at the County Court 
“2% gawe at VN nite Plains. Sew York. on the fifth day 
April, 1902. the above named Eugene V. Daly 
was appointed permanent receiver of the said Na- | 
~<y..nai Gramophone Corporation. 24° me 
“Now, THE CONDITION OF THIS OBLIGATION IS SUCH, | 
-s}n* rf the said Eugene V. Daly. shall faithfully dis- 
ais ye the duues of his trust. and shall duly account 
‘wor all moneys received by him, as such Receiver. then 
“shoe obligation chall be void: otherwise to remain in 


“Fu mn force and virtue; 
The said Bond being duly signed. sealed. executed 
4! ucknowledged by the said “Eugene \. Daly and 
: Tt Fidelity and Deposit Company of Maryland. 


— al 


3 Plaintifi's Exhibit C. 
Re 243 
= Hetition and the cchedules annexed to the sare | 
spor application for voluntary dissolution signed by | 
: ee the oFcers and a majority of the Directors of the 
pr ational Gramophone Corporation which purport to 
ces out all of the assets and liabilities of the corporT- 
st14) seght to be dissolved. : 
=. <nid schedules do not set forth the claim as- 
cere! i this action against the defendant. or the > 


eomtract Exhibit D. as assets of the corporation 
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TEN CENT j 
InT, REV. STAMP / 





CANCELLED, 


We, the undersigned Frank J. Dunham, President, and 
Oxville D. LaDow, secretary, rochectioely: of the National 
Gramophone Company, a stock/corporation. other than a 
moneyéd or a railroad corporation, organized under the 
laws of the State of New York do hereby, for the purpose 
of complying with the provigions of section 57 of the 
Stock Corporatjon Law, in rélation to voluntary dissolu- 
tion of corporatidgs, make afd attest this certificate, and 
attach the consent, Verified statement and proofs required 
by said section, as folldws tofwit; 

That the board of dikecfors of such corporation, at a 
meeting called for that pukpose, held at the office of the 
corporation, No. 874 Broagwhy, in the City of New York, 
on the thirty-first day offMar&, 1899, at eleven o'clock 
A. M. of which meeting af least thee days notice was given 
to each, as appears by tHe affidavit\of Orville D. LaDow, 
hereto annexed and forming part hetgof, by a vote of a 
majority of the whole board adopted the following resolu- 
tion. | 

“Resolved, That in te opinion of this board of directors, 
it is advisable to dissblve this corporation farthwith, pur- 
suant to section 57 ff the Stock Corporation Law, and 
that a meeting of the stockholders be called, to be held 
at the New York @ffice of the corporation, at fhe office 
of the company, No. 874 Broadway, in the City af New 
York, on the ninetgenth day of May 1899, at twelve Q&clock 
noon, for the punpose of voting on a proposition tha\ the 
corporation be djssolved; 

“Resolucd further, That the secretary cause a notice \pf 
such meeting t@ be both published and served, or mailed, 
according to lgw; that the secretary or treasurer, and the 
président or vice-president of the corporation, execute a 

certificate showing the adoption of this resolution, and 
setting forth the proceedings of the meeting to be held by 


r 
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Agreement of Oct. 10, 1896. 


z. } Tuis AGREEMENT, Made the Tenth day of October, A. D. 
: one thousand eight hundred and ninety-six (1896), between 
the Berliner Gramophone Company, a corporation of the State 
of Virginia (hereinafter called “ Lzcensor”’), party of the first 
part,and Frank Seaman, of New York City (hereinafter called 
the “ Licensee”), party of the second part, Witucsseth That: 


Wuereas, The Licensor exclusively controls, in the United 
States of America, the inventions of Emile Berliner, Esq., 
made and to be made, relating to the Gramophone and the 
Letters Patent of the United States issued and to be issued 
therefor (including the following patents, viz.: No. 372,786, 
dated 8 November, 1887, for a Gramophone; No. 382,790, 
dated 15 May, 1888, for a Process of Producing Records of 
Sound; No. 534,543, dated 19 February, 1895, for a Gramo- 
phone; and No. 548,623, dated 29 October, 1895, for an Im- 
provement in Sound Records and Methods of Making Same); 
and the Licensee desires to buy, sell and deal in gramophones 
and gramophone goods (except recording apparatus) as here- 
inafter set forth ; 





3 Now, THEREFORE, IN CONSIDERATION as well of the sum of 
ce One Dollar paid by the Licensee to the Licensor, the receipt 
of which is hereby acknowledged, as of the sums of money 
a - hereafter to be paid as hereinafter described, and of the cove- 
nants on the part of the Licensee hereinafter contained, and 
22 subject to the terms of all the covenants hercinafter contained, 
a ) the Licensor hereby grants to the Licensee the exclusive li- 
cense to buy, sell and deal in, throughout the United States 
of America (except in the District of Columbia), gramophones 
and gramophone goods embodying the said inventions, and 
all improvements thercin that may come into the Licensor’'s 
control (except recording apparatus), for a period of fifteen | 
years from the date of this agreement; 


AND, FOR THE CONSIDERATIONS AFORESAID, The Licensor 
covenants to and with the Licensee that: 


1. As long as, during the. period aforesaid, the Licensee . 
punctually performs his covenants hereinafter contained, the 
Licensor shall sell exclusively to the Licensee the gramo- 
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phones and gramophone goods aforesaid, in the territory | 
hereinbefore allotted to the Licensee, at the prices and on the | 
terms hercinaiter stated ; and shall not sell or deliver any of | 
the gramophones and gramophone goods aforesaid in the ter- 
ritory aforesaid to any other person or corporation, except to 
omeers, directors and stockholders of the Licensor—and in 

| that case only in reasonable quantities, for their own use and 

; to be given away by them, but not to be sold for profit; 


2, 


2. The gramophones and gramophone goods so to be sold 
by the Licensor to the Licensee shall conform to samples 
heretofore submitted by the Licensor and approved by the 
Licensee and such other samples as the Licensee may here- 
after approve, or may himself make and give to the Licensor, 
with working drawings, patterns, cost-sheets and all other in- 
formation, necessary for the manufacture of gramophones and 
gramophone goods, according to the said samples—Frovided, 

nat the Licensee shall make no sample discs or records ; 


: 


3. As long as, during the period aforesaid, the Licensee 
punctually performs his covenants hereinafter contained, the 
Licensor shall fill, with reasonable promptness and despatch, 8 
all orders of the Licensee for gramophones and gramophone z 
goods by delivering, f. o. b. cars or other means of transporta- 
tion, designated by the Licensee, at the place of manufacture, 
gramophones and gramophone goods, as ordered, in good 
working and marketable condition according to samples— 
Provided, That the Licensor shall be allowed sufficient time to 
manufacture the said gramophones and gramophone goods, 
after the receipt of orders, and that, if, for any unavoidable 
cause, such as fire, flood, strikes of workmen, litigation or 
failure of facilities for transportation, delay occurs in filling 
the said orders, the delay shall not be deemed a breach of 
covenant, but the Licensee shall receive on the time limits of 
his minimum guaranty of purchases, as hereinafter set forth, ) 4 | 
an extension for a period equal to the period of the said de- “ 2 | 
lay—Aud provided further That, as long as, by reason of any et 
litigation growing out of a contract heretofore made between 
| the said Berliner Gramophone Company and Messrs. Tate and 
| ~ Jones, the Licensor is actually prevented from selling, to the 
Licensee and the Licensee is actually prevented from deal- 
ing in, gramophones and gramophone goods, within the New 
England States, there shall be a reduction of 12 per cent. in 
the Licensee's minimum guaranty of advertising, and in the 
Licensee’s minimum guaranty of purchases, as hereinafter set 
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forth; and the Licensor shall be permitted to sell under the 
contract with Tate and Jones. —Aud prowided further That the 
Licensor shall be permitted to sell gramophones and gramo- 
phone goods, undera contract heretofore made between the said 
Berliner Gramophone Company and Edward J. Nellis, as long 
as the said contract shall be in force, but the said Licensee 
shall cause the said contract to be cancelled without unneces- 
sary delay ; 


4. If the Licensor makes default and fails to fill, with 
reasonable promptness and despatch, as hereinbefore cove- 
nanted, any of the orders of the Licensee, the Licensee may, 
after notification in writing of his intention to the Licensor, 
supply, in the manner and on the terms hereinafter stated in 
Section 8 of this agreement, the gramophones, gramophone 
goods and parts for the repair thereof, necessary to fill the 
orders so defaulted by the Licensor; 


5. The Licensor shall, for the prices and on the terms 
hereinafter stated, furnish to the Licensee. parts for the repair 
of gramophones and gramophone goods, in so far as the Li- 
censor can furnish the said parts without interfering with its 
filling the regular orders of the Licensee for gramophones and 
gramophone goods—Ffrovided, That, if required by the Licensor, 
the parts to be replaced by the parts thus furnished, shall be 
surrendered to the Licensor, or their loss shall be satisfactorily 
accounted for; 


6. The Licensor shall defend at its own cost and expense, 
whenever requested by the Licensee, al! actions and suits in- 


volving the validity of any of the patents hereinbefore men- | 


ana 


tioned, or of any other patents which may be issued for im-— 


provements in the said inventions,and may become subject to 
this agreement ; 


7, Ihe Licensor shall forward immediately to the Licensee 
all mail of whatever kind or nature which has to do with the 
selling of goods, within the territory aforesaid during the life 
of this agreement—except in so far as the said mail should, 
under contracts with the United States Gramophone Company, 
be forwarded to that Company ; 


8. The Licensee shall have the privilege of supplying by 
contract to the Licensor gramophones and gramophone goods 
and parts for the repair thereof to fill the orders of the Li- 
censee—Frovided That the said gramophones, gramophone 





 ——EE 


a 2 ee eee ees ee ee 


Raymond R. Wile 
Research Library 


28 


goods and parts for the repair thereof shall be equal in quality ; 
to those supplied by the Licensor—And provided also That 
the Licensee shall furnish the said gramophones, gramophone 
goods and parts for the repair thereof, at, at least, § per cent. 
less than the cost at which the Licensor can manufacture them \ 
or procure them elsewhere, and that any loss or delay result- = | 
ing from their not proving satisfactory or not being delivered 
on time, shali be. deemed to be the fault of the Licensee. But 
the manufacture of gramophones, gramophone goods and 
parts for the repair thereof, if undertaken by the Licensee, 
ES 
shall be subject to the restrictions of all contracts with the 
United’ States Gramophone Company and Emile Berliner, and 


under no ¢ircumstances shall the Licensee manufacture discs 
or records ; 


—— 
—— 





9. The Licensee may cause to be incorporated and organ- 
ized, under the laws of the State of New York or of any other 
State, a corporation or corporations with such powers and 
capital as the Licensor may in writing approve, and after such 
approval the Licensee muy assign to the said corporation or 
corporations all the rights hereby granted by the Licensor, 
Frovidecd That the said corporation or corporations shall 
assume and undertake the performance of the covenants to be 
performed by the Licensee hereunder—whereupon all liability 
on the part of the Licensee for the future performance of the 
said covenants shall cease, but the Licensee shall not be re- 
lieved from his liability for previous breaches of the said 
covenants ; 





AND, IN CONSIDERATION of the license and covenants by the 
Licensor hereinbefore contained, the Licensee does hereby 
covenant to and with the Licensor as follows, viz.: 


10. For all gramophones, gramophone goods and parts for 
the repairthereof ordered by the Licensee, the Licensee shall, | 
within ten days after their delivery, f. o. b. cars or other means 
of transportation, designated by the Licensee, at the place of 
their manufacture, pay in full without discount, and shall in 
any event take and pay for all goods ordered ; and if at any 
| . time, or from time to time, the Licensor shall in writing request 
payment on delivery, the Licensee shall pay the Licensor ac- 

: cording to the Licensor's request; 


11, As a minimum guarantee of purchases, the Licensee 
shall order and purchase from the Licensor, according to 


—— 
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samples already approved by the Licensee and such as may | 
Ee hereafter be established as hereinbefore covenanted, and at. | 


prices to be fixed as hereinafter mutually covenanted, gramo- | 

e phones and gramophone goods amounting at manufacturing | 
ae cost to the aggregate amounts following (which amounts in 
| every instance are understood to mean not the prices but 
ee merely the manulacturing cost of the said gramophones and 
aa gramophone goods, exclusive of the 40 per cent. margin 
fe hereinafter mentioned and al! royalty), viz.: during the month 
ze , of September, 1896, $1,333.34; during the month “of October, 
= | 1896, $2,666.67; during the month of November, 1806, $5,- 
2. 333.34; during the month of December, 1896, $8,000: during 
ne the month of January, 1897, $2,766.67 ; during each and every 
SS calendar month in the year 1897 after the month of January, 
a $6,666.67; during the month of January, 18908, $6,666.67, and 
= thereafter, unti] the expiration of the period of fifteen years 
= first hereinbefore mentioned, during each and every calendar 
a | month, §10,000—/rovided That any excess of purchases in 

any one month over and above the minimum guaranty fixed 
| in this section for that month shall be applied thereafter, at _ | 
the option of the Licensee, toward the fulfillment of the mini- | 
mum guaranty for any subsequent month during the year then | 
current, dating the year from the first day of February last | 
precedent—Aznd provided further That parts ordered by 
the Licensee for the repair of gramophones and gramophone. | 
goods and on which the Licensor is not required to pay 
royalty shall not be counted toward the fulfillment of the 
Licensee's minimum guaranty ; 


+ a ee 


12. The Licensee shall use his best efforts to promote the . | 
gramophone business in the United States and shall advertise | 
gramophones and gramophone goods prominently and freely | 
as “Berliner” gramophones and “ Berliner” gramophone | 
goods; and shall expend immediately, and, in any event, not | 
later than 15th March, 1897, for that purpose, the sum of at | 
least $10,000 at lowest current publishers’ prices to advertisers. 


13. The Licensee shall not manufacture, buy, sell or use | 
gramophones or gramophone goods, or any parts thereof, or | 
other talking machine or parts thereof except such as he buys | 
from the Licensor; 


14. The Licensee shall see that al] gramophones and gramo- 
phone goods sold by him bear serial numbers, when the Li- 
censor affixes serial numbers; and shall keep a record of ail 


: 
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17. The price which the Licensor shall receive from the 
Licensee for gramophones and gramophone goods shall be 
the sum of the following three items, viz.: first, the actual 
manufacturing cost; second,a margin of 40 per cent. of the 
said manufacturing cost; and third, the royalty which the 
Licensor is required to pay tothe United States Gramophone 
Company to the amount of Io per cent. of the retail price of | 
the said gramophones and gramophone goods ; 


eee ee 


ee Ze 


18. The term “manufacturing cost” as used in this agree- 
ment shall be held to include the cost of labor, materials and 
supplies consumed in making the said gramophones, and | 
gramophone goods, and parts for the repair thereof, and in 
their packing ready for shipment, and in their delivery f. 0. b. | 
cars or other means of transportation, designated by the Li- 
censee at the place of their manufacture, the rents of manu- 
facturing plants Jeased, and 6 per cent. intcrest on the cost of 
manufacturing plants owned, (provided such plants leased and 
owned shall not exceed the reasonable facilities for filling the 
Licensee’s orders), insurance and taxes on such plants,and on 
materials and supplies used in connection therewith, and on 

aie I4 
goods in course of manufacture or completed, and all other 
items which relate exclusively to the process of manufactur- 
ing or are usually or properly charged to manufacturing ac- | 
=f count; but shall not include the salaries of officers nor the | 
| expense of maintaining the organization of the Licensor, \° 
or its office, or its correspondence, or of keeping its accounts, 
or of conducting its litigation, nor any damages -for persona! 
aes a injuries to employes, nor any charges which are usually or 
Ree Ree | properly classified in office account, or selling account—Fro- 
eo ae vided That the laboratory expenses shall not be charged in 
the manufacturing cost of records, although the cost of the 
matrix, and the cost of talent, shall be included in the manu-- 
facturing cost of records, whether the records prove satisfac- 
tory to the Licensee or not; 


—— 
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19. If any arrangements are made between the United 
Bsa States Gramophone Company and the Licensor whereby the 
10 per cent. royalty hereinbefore mentioned, is in any way de- 
creased, the Licensor shall give the full benefit of this decrease 
in royalty to the Licensee; 


20. Quarterly (on or about 1 January, 1 April, 1 July and 
1 October in each year), the Licensor and Licensee shall 
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gramophones and gramophone goods sold by him, showing 
distinctly such serial number and the purchaser of every ar- 
ticle sold; and shall at all times exlubit the said record to the 
Licensor when requested; 


15. The Licensee, hereby admitting and conceding the va- 
lidity of the Letters Patent hereinbefore mentioned, shall not 
dispute or contest them, and shall not make use of any other 
name than that of Emile Berliner, in connection with gramo- 
phones and gramophone goods; and shall not detach or de- 
face any’ patent marks or other marks or labels placed by the 
Licensor upon its gramophones, gramophone goods and pub- 
lications, and shall not add to them, other marks or labels, 
without the consent in writing of the Licensor ; 


16. For the breach of any covenant, herein contained, on the 
part of the Licensee, the Licensor may, at its option, give no- 
tice in writing tothe Licensee, pointing out the cause of com- 
plaint; and if, within thirty days after the delivery of the said 
notice to the Licensee, the Licensee shall not remove the cause 
of complaint, and fully perform the covenant so broken, then 
the Licensor may, by second notice in writing to the Licensee, 
revoke the license hereby given, withdraw from all its cove- 
nants, and annul all the Licensee’ s rights hereunder; and in 
that case all liability of the Licensee, on his covenants in this 
agreement shall cease, except that he shall remain bound to 
take and pay for, in accordance with the terms hereof, all 
gramophones, gramophone goods and parts for the repair of 
gramophones for which he has at the time actually given or- 
ders. If the breach of covenant consists in the failure to pay 
moncy, the first notice may, after ten days have expired, at the 
option of the Licensor, work the revocation, withdrawal and 
annulment hereinbefore described, without anv further days of 
grace or second notice. The remedy given in this section Is 
exclusive so far as the obligation of the Licensee, to purchase 
goods to any particular amount is concerned, and the agree- 
inent to make such purchases shall be enforced only in accord- 
ance therewith and not by any other remedy, legal or equita- 
able; as to all other obligations of the Licensee the remedy 
given in this Section is merely cumulative, and shall not de- 
prive the Licensor of any of its other legal or equitable rem- 
edics ; 


Anp IT 1s Heresy Mutuatry CovenanTeD AND AGREED 
By and between the parties hereto that; 
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meet to estimate us nearly as possible the manufacturing cost 
of all styles of gramophones and gramophone goods, which 
the Licensor may be supplying, to the Licensee at that time, 
or the Licensor or the Licensee may desire to place upon the 
market. The cost, so estimated, shall be the basis for billing 
goods during the ensuing quarter,and at the end of the 
quarter, the Licensor shall correct the estimate according to 
actual experience, and any difference between the estimated 
cost shall be adjusted between the Licensor and the Licensee 
by the payment of the difference in cash; 


21. At these quarterly meetings, the retail prices for the en- 
suing quarter shall be fixed and remain fixed until changed at 
a subsequent quarterly meeting, and shall form the basis for 
estimating the royalty hereinbefore mentioned. At these 
quarterly meetings the Licensee shall propose the retail prices 
to be fixed by the meetings, and the prices proposed by them 
shall be adopted and fixed—/Frovided That they shall not be 
less than the prices which the Licensee pays the Licensor, nor 
less than the wholesie or jobbers’ prices which the Licensee 
receives—A ud previded further That, in no event, shall the 
royalty hercinbefore mentioned be less than fifty cents on any 
one gramophone—Alud provided finally That the retail prices 
so to be fixed shall be the prices at which the Licensee shall, 
in good faith and at all times, while the said retail prices are in 
force, se]] gramophones and gramophone goods to purchasers 
at retail, and if the Licensee shall refuse to fix a retail price at 
the time of his order, then the retail price on the basis of 
which royalty is to be computed as hereinbefore covenanted 
shall be 214° times the price which the Licensor receives from 
the Licensee, for the said gramophones and gramophone 
goods—this royalty shall be subject to correction, should the 
Licensee at any time fix a higher price for the said gramo- 
phones and gramophone goods. Should the Licensee decide 
at any time to merely rent or lease any of the gramophones 
or gramophone goods, a special arrangement as to royalty 
shall be made with the Licensor. 


22. The Licensor and the Licensee shall at all times exhibit 
their books of account to each other, when requested, in or- 
der to determine any questions in dispute under this agree- 
ment; | 


23. This agreement shall remain in full force and effect for 
a period of fifteen years from its date; and if, at the expiration 
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of that period, the Licensee desires a renewal hereof under 
any patents then existing and subject hereto, the Licensor 
shall grant such renewal to the Licensee, upon as favorable 
terms as it shall be willing to accord to any other individual 
or corporation ; 


24. All the agreements now existing between the Licensor 
and the Licensee are, by the execution of this agreement, made 
null and void, and all liability thereunder is hereby waived, 
except that any credit for money paid, which is now standing 
as due to the Licensee, may be hereafter applied in payment 
for gramophones and gramophone goods under this contract ; 


25. No alteration in, or waiver of the terms of this agree- 
ment, shall be valid unless reduced to writing, and signed and 
sealed by the Licensor and the Licensee; 


26. This agreement shall be so construed, as not to require 
the Licensor or the Licensee, to violate any contracts with the 
United States Gramophone Company, or Emile Berliner, to 
which the patents hereinbefore mentioned, or the Licensor 

_ may be subject—especially the agreements between the United 
States Gramophone Company and W, C. Jones, dated 2 Sep- 
tember, 1895, and 4 October, 1895, and the agreement between 
Emile Berliner and W.C. Jones, dated 2 September, 1895, 
copies of which are hereto attached; 


27. If any dispute shall arise, between the Licensor and the 
Licensee, regarding the interpretation of this agreement, each 
party shall appoint a disinterested arbitrator, and in writing 
notify the other of the appointment, and the two arbitrators 
thus appointed shall choose a third, and the three so appointed 
and chosen, shall decide the dispute; and an award signed by 
any two of the said three arbitrators shall be final, conclusive 
and binding upon both parties. And if either party, upon re- 
ceiving from the other written notice to appoint an arbitrator as 
here aforesaid, shall neglect for a period of sixty days to make 
such an appointment, and to notify the other party as aforesaid, 
the other party, after appointing his own arbitrator, may ap- 
point another disinterested person as arbitrator for the party 
so neglecting to make an appointment, and thereafter the arbi- 
tration shall proceed in the same manner, and with the same 
effect as if each party had appointed his own arbitrator. 
And, if two arbitrators when appointed cannot agree upon a 
third, or if, after three arbitrators have been appointed and 
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chosen, at least twa of them have not agreed upon a decision, 
and signed an award within thirty days after notice in writing 
by either party to make an award, then the party giving such 
notice may determine the arbitration; and resort may be had 
to legal proceedings; 


28. The term “ Licensor” as used in this agreement shall 
be held to mean ¢/i¢ said “ Licensor,” its successors and as- 
| siens; and the term “‘ Licensee” as used in this agreement 
: shall be held to mean 7c sazd “ Licensee,” his executors and 
administrators and the corporation to which, with the approval 
of the Licensor, as hereinbefore covenanted, the said Frank 
Seaman may assign the rights hereby granted to the Licensee ; 


29. The phrase “ gramophones and gramophone goods” as 
used in this agreement shall be held to include, not only the 
machines and mechanical devices constituting the inventions 
hereinbefore mentioned and al] the improvements inthe said 
inventions that may come into the Licensor’s control (except 
recording apparatus), but also all motors (except electric bat- 
terics) that may be adopted for driving the said machines and 
mechanical devices, as well as all other mechanism, appliances 
and accessories, that may be adopted as necessary or useful in 
handling, operating or using the machines or mechanical de- 
vices, which constitute the said inventions or improvements— 
for it is the intention hereof to refer by the phrase aforesaid, 
to the complete sound-reproducing machine, which may em- 
body the said inventions and improvements, and all parts of 
the said machine, notwithstanding the fact that other inven- 
tions may also be embodied therewith in the said machine. 


In Witness Whereof, The Licensor has caused this agree- 

ment to be signed in its name by the President and sealed with 

TE 

its corporate seal attested by its Secretary, and the Licensee 

has hereunto set his hand and seal, the day and year first 
above written. 





BERLINER GRAMOPHONE COMPANY, 


By 
THOS. S. PARVIN, 
ie’ | . President. 
Attest: ; 
Max H. BrernBaAum, 


Secrefary, 
FRANK SEAMAN. [sear] 
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CoMMONWEALTH OF PENNSYLVANIA, | 
City axnp County OF PHILADELPHIA, 


BE IT REMEMBERED, That on this Tenth day of October 
A. D. 1896, personally came before me, the undersigned, 
Notary Public within and for the City and County aforesaid, 
Thomas S. Parvin, who, being by me duly sworn, did depose 
and say that he is the President of the Berliner Gramophone 
Company, the Licensor in the foregoing instrument; that the 
name of said Company is signed to said instrument by him as 
President of said Company by virtue of the order of the 
Board of Directors; that the seal of the Company attached 
thereto is the proper and genuine seal of said Company, and 
is affixed thereto by order of said Board of Directors; and 
the said Thomas S. Parvin, as President, acknowledged the 
foregoing instrument to be the act and deed of the Berliner 
Gramophone Company for the uses and purposes therein ex- 
pressed. 


THOS. S. PARVIN. 


Tn Witness Whereof, 1 have hereunto set my hand and af- 
fixed my notarial seal of office, this Tenth day of October, 
A. D. 1896. 


Cuas. H. BAnNnarp, 
[Notas Notary Public. 





COMMONWEALTH OF PENNSYLVANIA, ” 
City aNnp County oF PHILADELPHIA, . 


Be 1T REMEMBERED, That on this Tenth day of October, 
A. D. 1896, personally came before me, the undersigned, a 
Notary Public in and forthe City and County aforesaid, M. H. 
Biernbaum, who, being by me duly sworn, did depose and say 
that he is the Secretary of the Berliner Gramophone Com- 
pany, Licensor in the foregoing instrument, that he affixed the 
seal of said Company thereto, and duly attested the same, by 
order of the Board of Directors thereof. 


MAX H. BIERNBAUM. 
In Wiiness Whereof, | have set my hand and affixed my 
notarial seal, this Tenth day of October, 1896. 


Cuas. H. BAnNARD, 
[eee | Notary Publte, 
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STATE OF NEw York, ee 
City AND County oF NEw York, 


Before me, the undersigned, a Notary Public in and for the 
City and County aforesaid, personally came the above named 
Frank Seaman, who in due form of law acknowledged the 


foregoing instrument tobe his act and deed for the purposes 
therein specified. 


MArtness may hand and notarial seal, this 12th day of October 
A. D. 1896. 
W.M. ANDRUS, 
| aes Notary Public. 
ee N.Y. Co. 24. 
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“Warness my hand and notarial seal. this 12th day of 






October SD. 1806. Ne 
= W. M. ANDRUS 
ie Notary Rablic. 
N. ¥. Coc2a 








Plaintifi's Exhibit E. 


KNOW ALL MEN BY THESE PRESENTS, that I. Frank 
SEAMAN, residing in Yonkers. County of Westchester, 


State of New York, party of the first part. for and in. 


consideration of the sum of forty-nine thousand eight 
hundred dollars (S49.800) in stock of The National 
Gramophone Company to me in hand paid at the en- 
sealing and delivery of these presents. by the Nacional 
Gramophone Company, a corporation duly organized 
and doing business under and by virtue of the laws of 
the State of New York. party of the second part, re- 
ceipt whereof is hereby acknowledged. have bargained 
and sold. and by these presents do grant and convey 
unto the said party of the second part. its successors 
and assigns. all my right. title and interest and property 
in, to. and under. a certain contract or agreement, 
dated the tenth day of October. 1896, executed by and 
between the Berliner Gramophone Company. of Vir- 
ginia. and mvseli. said party of the first part. and all 
rights and privileges secured therebv: and agree that 
I will use mv best endeavors to secure the recognition 
by the said Berliner Gramophone Company of said 
transfer, and that in case such recognition cannot be 





Raymond R. Wile 
Research Library 


7 us 
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“+4 41 the second part and place in its charge all 
wnaess to be carried out by me under said con- 
Yea: and turn over to said party o1 the second 
ooads thereunder which may be advantageously 
seu] company. and turn over end deliver to it 
ports and advamages whatever which may be de- 


++ mt sanl contract with the Berliner Gramophone 


ee 


33 AVE AND TO HOLD the said contract and rights 


! * 
* = 





~ transferred umo the said party of the second part. =F | 
te Seccessors aid assions, forever. | 
: Witness Whereof I have hereunto set mv hand | 
. ii tins 1¢ oo dav of November, one thousand | 
cccit tandred and ninetv-six. gs 
FRANK SEAMAN, L. S, 
cate Gt New York, . 
C ty and County of New York. js 
CQ) the fourth dav of November, in the vear one 
th miwind eight hundred and ninety-six, before me per- 
<-udly came Frank Seaman. to me known, and known 
t. me to be the same person described in, and who 
executed the within bill of sale. and acknowledged to 
me that he executed the same. 
Fr. C.. BARDS, 
Notarv Public. 
Kings Co., 
 Cevibene filed in N. Y. Co. 291 
| 
= | 
ac - 
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Plaintifi’s Exhibit F. 
NATIONAL GRAMOPHONE COMPANY. 
RECORDS, 


Minutes of meeting of incorporators and stockhold- 
ers of the National Gramophone Company held at No. 
&74 Broadway. on the 4th dev of November, 1806, 
pursuant to the following call for meeting: 


New York. November 4th, 1806. 


We, Frank Seaman. Harry Bentz and William B. 
Owen subscribers to the certificate of incorporation 
of the National Gramophone Company and stockhold- 
ers in said corporation and being ail of said subscribers 
and stockholders do hereby cal] a meeting of stock- 
holders to be held at No. 674 Broadway, on the 4th 
dav of November, 1896. at 4 o'clock P. M., for the 
purpose of adopting by-laws and transacting such other 
business as may be brough: before the meeting, and 
we do hereby severally waive notice and publication 


of notice of the time, place and purpose of such | 


meeting. 
FRANK SEAMAN, 
HARRY BENTZ, 
WILLIAM B. OWEN. 


There were present at the meeting Frank Seaman, - 


Harry Bentz and W. B. Owen. 

The call for meeting signed by al] of the stockholders 
was read and ordered filed and spread upon the 
minutes. | 

The meeting was called to order by Mr. Owen, and 
thereupon Mr. Bentz was elected chairman of the 
meeting. 

It was unanimously Resolved that the following by- 
laws should be adopted. 
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ms eepieon it was resolved. \fr. Seaman not voting. 

ws = wertain contract dated October 10. 1896. with 


tieetener Gramophone Company be purchased from 
ween bv transfer in such form as the Directors 
" ve, and that in consideration thereof 498 

Be af the capital stock of this company be issued 
» ant Frank Seaman. and that any action which the 


-yeeetars of the Company may take with reference 3 
inert. be and the same hereby 1s ratified and ap- 


a" 


pete ; 
‘rere being no further business the meeting ad- 
4 capa 





206 
Plaintiff's Exhibit G. 


Minutes of first meeting of the Directors of the 
Natrona! Gramophone Co.. held at No; 874 Broadway, 2 
New York. on the 4th day of November, 1896, pur- | 
sent to the following call for meeting: — 

“New York. November 4. 1896. The first meeting 
«f the Directors of the National Gramophone Co., is 
beret, called to be held at the office of Mr. Frank 
Seaman. 874 Broadway, in the City of New York. on 
the ath dav of November. 1896, at four o'clock P. M., 
zm! noice of the time. place and purpose of such meet- 
tm as hereby waived by each of us. 3 

FRANK SEAMAN, 2U7 
HARRY BENTZ. : 
WILLIAM B, OWEN.” 


There were present at the meeting Frank Seaman. 
Harty Lemz and William B, Owen. 

The meeting was called to order by Mr. Bentz. 

L'pe motion of Mr. Bentz. seconded by Mr. Sea- 
snan Mir. Owen was elected chairman of the meeting. 
ant took the chair. 
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Upon motion of Mr Seaman. seconded br Mr. 
Bentz, it was unanimously Resulved, that a meeting 
of the stockholders of the corporation be called to 
convene immediately. and that pending the meeting of 
the stockholders the directors take a recess. 

The stockholders’ meeting having duly been held, 
upon its adjournment the directors re-convened. all 
being present. 

The chairman reported that the stockholders of the 
corporation had adopted by-laws providing for the 
election of a President. Vice-President. Treasurer and 
Secretary. The by-laws were read. accepted and or- 
dered filed and spread upon the minutes. 

Upon mation of Mr. Bentz. seconded by Mr. Sea- 
man, the Directors then proceeded to the election of 
officers. ; 

The Chairman having requested that nominations 
be made for President Mr. Bentz nominated Mr. Frank 
Seaman for President. There being no further nom- 
inations the directors proceeded to the election of 
President by ballot. There being three ballots cast 
it was found that Mr. Seaman had received all of them. 
and he was thereupon duly declared elected, as Presi- 
dent, and took the chair. 

The directors then proceeded to the election of Vice- 
president and a ballot being cast it was jound that Mr. 
Owen had been unanimously elected, having received 
three votes. 

The directors then proceeded to the election of 
treasurer. Mr. Harry Bentz was nominated. and up 
on a ballot being taken was elected treasurer. three bal- 
lots being cast. all in his favor. Whereupon Mr. 
Bentz was dulv declared elected treasurer of the cor- 
poration. 

The directors then proceeded to the election of sec- 
retary. Mr. Owen having been nominated a ballot 
was taken. three ballots being cast. Al] being in his 
favor Mr. Owen was declared duly elected secretary. 

It was unanimously Resolved. that the subscribers 
to the certificate of incorporetion of the company be 
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“ai te pay for stock subscribed by them. 
. the treasurer announced that Mr. Bentz 
Omen had each paid to him the sum of $100 
anyaint of par value of one share, and that 
wr of S200 80 paid in. 

samtmously Resolved. that the sum of $200 
\essrs, Morse & Acker upon account of ex- 
as syecurred in the incorporation of the company 
3 ‘ing service rendered in its organization. The 
sepacurer reported that he had paid such sum. and he 
le} rhe receipt of Morse & Acker therefor. 

The presiient thereupon read the resolutions from 
bye eessnetes of the stockholders’ meeting requesting the 
sagusition of property by the company and the issuing 

/ «oh therefor, and having called the vice-president 
1. the Chair retired from the meeting. 

\Whereupon the vice-president inquired the further 
picasure af the meeting: and it was unanimously Re- 
erwiue!, That a certain contract or agreement dated the 
re? day of October. 1896, executed by and between 
tte Sierliner Gramophone Co., of Virginia and Frank 
Neattian of New York. and all rights and privileges se- 
cxra! thereby be acquired by the company for its use, 
zrs' that the mghts and privileges of said Frank Sea- 
mat) thereunder be transferred to this company as fullv 
az hx 1 able to transfer the same, and that this com- 
fern ask the agreement of said Frank Seaman to use 
hes best endeavors to secure the recognition by the 
wax! Berliier Gramophone Co., of such transfer. and 
thot he agree in case such recognition cannot be secured 
ts act with this company and place in its charge all 
the trisiness to be carried out by him under such con- 
tract oldatned, and turn over to this company all goods 
theerenmler which may be advantageously used by this 
ereiystas. amd turn over and deliver to this company 
all profits and advantages whatever which he may de- 
rive trom: the said contract with the Berliner Gramo- 
ferme Cc. and that such contract be accepted as full 
yasten! by Frank Seaman to the capital stock of the 
extpany made m its certificate of incorporation 
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amounting to 498 shares of the value of $49,800 and 
that stock of this company be issued. full-paid and non- 

ssessable in payment for such comtract: that the of- 
ficers of the company be authorized and directed to 
receive a transfer of such contract accordingly and 
issue such stock pursuant to this resolution. 

\Whereupon Mr. Seaman was recalled and informed 
of the action of the directors. Thereupon Mr. Sea- 
man took the chair, and 11 was unanimously Resolved, 
That all of the stock of the company 2s subscribed in 
its certificate of incorporation and paid for in money 
and property be issued, full-paid and non-assessable to 
the persons entitled thereto. 

Whereupon the officers of the company proceeded to 
take a transfer of the property, as above specified and , 
issue the stock according to such resolution. 4 

It was unanimously Resolved. That the principal | 
office or place for transacting the business and financial 
concerns of the company shal! be in the City of Yon- 
kers, County of Westchester. State of New York, 
which is the residence of Mr. Frank Seaman, and the 
principal offices of the corporation in the City of New 
York where its books of account shall be kept and Fg 
its legal business transacted shall be located at 874 ~3 
Broadway. . 3 

It was unanimously Resolved. That the executiv 
committee procure the seal of the company. suitable 
books. office, office furniture and appliances for the af 
corporation and in general proceed to organize and ™ 
systematize the business as necessary. and they shall 2 
be from time to time instructed by the board of di-- 3 
rectors and that in the absence of specific instructions : 
by the board they carry on the business in general up- ~: 
on the lines heretofore laid down while conducted by sg 
Mr. Seaman. “sy 

The meeting was then adjourned. 

WILLIAM BARRY OWEN, —» 
Secretary. <3 
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Plaintiff's Exhibit H. vee 


Meciung of the directors uf the Nationa! Gramo- 
ame Ue, called at § o'clock. P. M.. Dee. 11, 1896. 
oc were presem Messrs. Seaman, Owen and Bentz. 
oe preside ia the chair. Mr. Owen made @ motion, 
was seconded by Mr. Bentz. that the directors 
the payments made the Berliner Gramophone 
, . af three checks of $2,000 each of following dates: 
tice. 7. 11 and 18, paid on account of goods received 
wes ter the National contract. 


The motion Was carried unanimously. 
\tr. Owen then made a motion that an order be 
ptnced with the Berliner Gramophone Co., for 600 
machines, style 25. price not to exceed $4 each for 308 
luhnson’s part. The motion was seconded by Mr. 
Bent and carried by 4 unanimous vote of the directors. 
\Ir. Owen moved that the National Gramophone 
Ci» pay Mr. Seaman $15,000 for all the assets of the 
National Gramophone Co., as owned by him as an 
intevadual. book accounts, bank accounts. stock fix- 
eres. also book accounts due him by the Berliner 
Gramophone amounting to about $3.500, also credits 
of 1.000 due on Nellis contract, and that the presi- 
dent and treasurer be authorized to give notes for said 
ammount. Seconded by Mr. Bentz and carried. 
WILLIAM BARRY OWEN. 
Secy. 
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Plaintiff's Exhibit I. 


\fesMORANDA OF AGREEMENT made and entered into 
ites ret dav of October. 1897, by and between the Na- 
tional Gramophone Company. a corporation duly or- 
panized under the laws of the State of New York, 
sort, of the first part. and Frank Seaman. party of the 
secon] part. WITNESSETH : 
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VHEREAS by an agreement dated the 4th dav of 
Sivember, 1802. the party of the second part trans- 
ézred unto party of the first part certain rights, grants 
222 privileges t-om the Berliner Gramophone Com- 
recy. under anc by virtue of an agreement executed 
iy and betweer. said Company and the party of the 
se2ind part, dated the roth dav of October, 1896, 
wich transfer 1. was intended and desired bv the 
perzies hereto. s27uld be recognized by said Berliner 
stemophone Company. and 

WHEREAS s2ic Berliner Gramophone Company has 
czcined to reccgmize the party of the first part under 
sox contract. be: has continued to bill all goods to 


‘te party of the second part, and it being deemed ad- 


viszble by the peries hereto that such assignment and 
trensfer be modined as herein provided: 

Now this agreement wituesseth, that for and im con- 
sderation of the sum of one dollar to each in hand 
pe:d. the receipt whereof is hereby acknowledged. and 
e: the mutual] covenants-and agreemenis herein con- 
teed, the partes hereto have agreed as follows: 

The party of the first part-shall and hereby does sur- 
reader and re-trensfer to the party of the second part 
the aforesaid comract and agreement, and al] nghts 
=< privileges thereunder. 

And the party of the second part does hereby cove- 
rat and agree tc and with the party of the first part, 
te sel] and deliver to it, anv and all Gramophones and 
G-emophone goods which it may require in its busi- 
ness. so far and 2s rapidly. and in such quantities as 
r shall be possible for him to obtain the same under 
z=° by virtue of his said contract. and as shall be re- 
cored by the parties of the first part. and that such 
eves be so sold and delivered at the price at which the 
s=—e shall be rece:ved by him. with the addition there- 
t= of one per cenzam (1% ) to such price to cover any 
exnenses of advertising which he may incur, and to 
coctpensate him for his risk and attention in carrying 
cx such business under said contract. 
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And it 1s turther mutually covenanted and agreed 
that while the party of the first part shal] purchase 
from the party of the second pari such goods in sufh- 
cient quantities to satisfy the terms or his said con- 
tract, that he shall sell to no other person anv of such 
eoods. and shall use his best endeavors. so far as his 
other appointmenis may permit. to advarice the inter- 
ests of the party of the first part in selling such goods, 
and that the party of the first part shall use its best en- 
deavors to introduce such goods more generally ed 
extend the sales of same. ; 

In testimony whereof. the party of the first pari has 
caused its corporate seal to be affixed hereto, and the e 
presents to be signed by its President. and the pary 
of the second part has hereunto set his hand and seal 
the dav and year first above written. 

‘THE NATIONAL GRAMOPHONE Co., 
by O. D. La Dow. 
President. 
Frank SEAMAN, 
(Corporate Seal.) 


Plaintifi's Exhibit J. 


Minutes of a Special Meeting of the directors of 
the National Gramophone Co. dulv held at the office 
of the company, in the City of New York on the first 
dav of October, +965, pursuant to a call of the presi- 
dent. 169) 

Present at the meeting: Messrs. Seaman and La 
Dow. 

The president reported that the business of the com- 
pany had been profitable and that a dividend of two 
per cent could be declared out of the profits realized 
up to the present time after deducting all losses. 

Thereupon it was unanimously Resolved. that a divi- 
dent of two per cent upon the stock of the company be 
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declared, pavable to stockholders of record on the isth 
dav of October. 1897. and that a check for the same 
be mailed accordingly. 

The president then reported that the assignment of 
the contract between himself and the Berliner (sramo- 
phone Co,. dated the 10th dav of October. 1896, which 
document was made to this company on the ath day 
of Nov.. 1896. had never been recognized by the Ber- 
liner Co. in selling and billing their goods but that all 
dealings liad been carried on by the Berliner Companv 
with and goods charged to him personally. The presi- 
dent thinking the situation undesirable owing to these 
facts tendered his resignation to take effect when his 
euccessor should be elected. sa 

Thereupon it was unanimously Resolved that O. D. 
La Dow be elected president of the company to fil] the 
place so made vacant. 

Mr. La Dow accepted such election and took the 
chair. Mr. Seaman thereupon tendered his resigna- 
tion as director of the company to take effect when 
his successor should be chosen. 

Mr. W. F. Hubbard was unanimcusly elected to 
fll the place so made vacant. 

It was thereupon unanimously Resolved, That the 
contrac: between the Berliner Gramophone Co. and 
Frank Seaman. dated Oct. 10, 1896. and assigned by 
said Seaman to this company upon the 4th day oi 
Nov., 1806. be and the same is hereby surrendered 
and re-transferred io him upon his contract and agree- 
ment to sel] and deliver to this company any and al] 
eramophones and gramophone goods which it may re- 
quire, so far as it shall be possible for him to obtain 
same under and by virtue of his said contract, and that 
such goods ta be so delivered and sold at the price at 
which the same shall be received by him with the ad- 
Cition of one per centum to such price to cover any 
expenses of advertising. which he may incur and to 
compensate him for his risk and attention in carrying 
on such business under said contract. Such contract 
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shal] provide that while this company shall purchase 
from said Seaman such goods in sufficient quantity to 
satisiv the terms of his said contract. thar he shall seli 
ta no other person and shall use his best endeavors 
cso far as his other appointments may permit to ad- 
vance the interests of the company in selling such 
goods, and that this company shall use its besi en- 
deavors to introduce such goods more generally and 
extend the sales of the same. 

And it was further Resolved. That the president be 
authorized to execute the necessary agreements to 
carry into effect this resolution. 

The meeting then adjourned. 

0. Do La DOW, 


Secretary. 


Plaintifi’s Exhibit HK. 


Minutes of a meeting of the directors of the Na- 
tional Gramophone Co., held at the offices of the com- 
pany 874 Broadway, New York, immediately after 
the election of directors pursuant to the by-laws. 

There were present at the meeting, Messrs. Hub- 
bard and La Dow, being a quorum. 

It was unanimously Resolved, That Mr, La Dow 
be elected president and secretary of the company. and 
that Mr, Frank Seaman be elected treasurer and that 
Mr. W. F. Hubbard be elected vice-president 

The minutes of all the previous meetings of the 
directors and stockholders of the company were read 
and approved. save that the minutes of the meeting of 
June sth were ordered corrected by the insertion of 
the words “Director and” before the word “‘secretary.” 
relating to the resignation of Mr, Owen and the elec- 
tion of Mr. La Dow, so that the said minutes shal] 
read as follows: 


3T9 
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ir. Seaman the resignation ot 


_—_ 


Mic. Crrez ie hector and secretary of the National 
Tete its I: was accepted. and upon motion 91 


Aft, Orrzz li- Le Dow was duly elecied director and 
ress 

itt == =: amended were then epproved as a 
| a al 

i: wee moc -usly resolved That whereas subse- 


Cuem. I) Se itgicizition of the company, Mr. Frank 
nd paid out for the subsequent use 


‘i re — - ell 
Gi the coctecy. venous sums of money. amounting 
rm tht e>peesz2 29 $15.000. which sum is still due to 


scm Se: this company authorize its president 


Set ee ee oe, A 
t) exec <= ===m promissory notes in such amount 


pevets: z= mev be mutually agreed upon and deliver 
th Seaman and that such notes bear in- 


} 
'l' 
r 
Ht 





Ir wee maccmcusly Resolved, That the conduct of 
é iy De officers of the corporation and the 
"= Se sectors and committees be and the 
Samk == == ratified and approved. 

I: wes ocmecmmously Resolved, That the capital 
Socy <= === company be increased from S50.000 to 
S>00.09_ =m tet a special meeting of the stock- 
hojaexs TF Se perpose of voting upon a proposition 
So t¢ mossse the capital stock be called to be held 
Feb. = =%c8. = 12 O'clock noon and notice of such 
meer Jt Sy published and made according to the 
S2tcté =0c Trews. 

Trt mesos then adjourned. 
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Plaintifi's Exhibit L. 


Minutes of an annual meeting of the National 
Gramophone Co, held at its ofnces No. 874 Broadway. 
New York. on the 18th dav of January, 1898, pursuant 
to the by-laws and 4 notice oi the same dulv given to 
each of the stockholders of the company and publica- 
tion of notice having been waived by each of said 
stockhalders. 

There were present at the meeting Messrs. Frank 
Seaman, O. D. La Dow and Wm. F, Hubbard, owners 
of a majority ot the stock of the company. 

Mr. La Dow took the chair and called the meeting to 
order. : 

Upon calling the roll the said stockholders were 
found to be present as follows: Mr. Frank Seaman. 
owning 406 shares, Mr. Wm. Hubbard. owning two 
shares. Mr. O. D. La Dow, owning 10 shares. 

Notice and waiver of notice of meeting by all of 
the stockholders of record was filed. being proof of 
proper notice of meeting. 

Reports of officers were then taken up. 

The president reported upon the general -business 
of the company, and the treasurer made a report. 

There were no reports of committees. 

The election of directors was then taken up. 

No inspectors of election having been chosen or 
being in attendance the stockholders unahimonsly 
elected the following inspectors of election. who being 
duly sworn, proceeded to take the ballot of the meet- 
ing: Catherine Hubbard and Frances Crouch. 

Thereupon the inspector opened the polls and the 
stockholders proceeded to vote for directors, with the 
following result. 

OQ. D. LaDow, 418 ballots. 

L. H. Seaman 418 ballots 

W. F. Hubbard 418 ballots 

The president thereupon declared the election of 
the foregoing directors, the same being unamious. 

The meeting was then voted and declared adjourned. 


326 
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<2" Plaintif’s Exhibit M. 


Mommies ¢f the annua! meeting of the National 
sTamoprine Co. held e ins offices 874 Broadway in 
‘s oty cr New York on the i7th day of January. 
“fy, povsuent to the s.scxholders of the by-laws and 
“se THIGE CT the ‘satne culy given 16 ‘each of the 


Fi 


* exholiers of the Me Individually and through 
tTulicaticn cf motice of meeting and as required by 


ihere were presen: a: said meeting owners of a 
_ 2Pority of the sock ci the company as shown upon 
=e Toi cell z: hereinztter rallows. 
“Ir. LeDow iook the chair and cailed the meeting 
ag ts MOEFr, 

Mr. Wieiz. the aucitcr of the company was pres- 
t= and by crenimous consent read 2 report showing 
tis bosines: of the compery during 1898. which was 
tr be accepred 2: the president s report. 

Upon moden of Mr. McAdoo it was unanimously 
Ke=4ved. The: Mr. Frens Seaman be made chairman 
(2 the meecine end the: Mr. LeaDow be made secre- 
tzr7 of the mecine. - 

Coon celine the roi che following stockholders 
eee found to be presem:. Mr. Frank Seaman. repre- 
sting 5016 sheres. Mr. George H. Robinson, repre- 
Sév—Ing 100 shares: Wr C. Spencer. representing 60 
shares: Mr. Wm G. McAGoo. representing 40 shares; 

Mr. George V. Seaman. representing 9 shares, F, J. 
Duheam, represemting +15 shares: Richard J. Sheri- 
dzr_ 1 share S. D. Le. = shares. O. D. LaDow, 
84 sh2res. 

The proot of the proper nonce of the meeting was 
presemed end filed. 

Upon motion of Mr. Mzii~ the following inspect- 
ors cf election were elecei t: serve: Frances Crouch 
eleced at the les: meecas. Mr. Emil Modick and Mr. 
Paz! Modick. 
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There being no reports of committees the election 
of directors was taken up. The resignation of Lillie 
H. Seaman as a director was accepted and filed. and 
Mr. William C. Spencer was nominated to fill the va- 
cancy. The nominations were closed. and the inspect- 
ors proceeded to take the ballot of the meeting. 

Thereupon the inspectors opened the polls and the 
stockholders proceeded to vote for directors. with the 
following result: Mr. Wm. C. Spencer, 5956 ballots, 
Mr. Wm. C. Spencer was declared elected to the fore- 
going vacancy. 

A discussion arose as to the condition of the com- 
pany and as to its reorganization and recapitalization. 
as a result of which Mr. McAdoo offered the follow- 
ing resolution, namely, that the Chair appoint a com- 
nuttee of four for the purpose of considering and re- 
porting to the board of directors a plan of reorgani- 


zation and also of considering the question of selling - 


this company to another company, and that the chair- 
man shall be ex-officio a member of such committee 

The resolution was unanimously agreed to. and the 
Chairman appointed to serve with himself Mr. Rob- 
inson, Mr. McAdoo and Mr. Dunham. ~ 

Upon motion of Mr. McAdoo it was resolved. That 
the report of the president (for which the report 
made by Mr. Wiggin had been substituted. be received. 
approved and spread upon the minutes. 

After some further discussion under the head of 
miscellaneous business the meeting of the stockholders 
on motion of Mr. Robinson, dulv seconded and car- 
ried. was declared adjourned. 


Plaintifi's Exhibit N. 


Minutes of a special meeting of the Board of Di- 
rectors held in accordance with the by-laws at the 
ofice of the company at 874 Broadway. New York, in 
the 31st dav of January. 1899. at 4 o’clock P. M. 


a 
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The president of the company. Mr. LaDow, took 
the chair and called the meeting to order. 

Upon a call of the roll all of the directors. Mr. O. 
D. LaDow, William C. Spencer and Frenk C. Dunham 
were found to be present. 

Lpon motion. dulv made seconded and carried Mr. 
Wm. C. Spencer was elected temporary secretary of 
the meeting. 

The following notice of meeting. service of which 
was duly acknowledged by all the directors was then 
read and ordered spread upon the minutes. 

“Notice of a meeting of the board of directors. 
Please take notice that a meeting of the board of di- 
reciors of the National Gramophone Co. will be held 
at the ofnce of the Company 874 Broadway. New 
York on the 31st dav of January. 1800 at 4 o clock 
P. M. for the purpose of electing officers at transact- 
ing a]l such business as may properly come before the 
meeting. 

Dated, the 20th dav of January. 1899.” 

Signed O. D. LaDow. Secretary. Service of the 
above notice acknowledged this 30th dav of January. 
1899. 

Signed Wm. C. Spencer. F--C. Dunham, O. D. La- 
Dow. 

The Secretary then read the minutes of the preced- 
ing mecting of the board of directors held on the 
10th dav of January, 1899, and upon motion. duly 
made, seconded and carried the same were approved. 

Upon motion, duly made. seconded and carried, it 
was Resolved. That the meeting proceed to the elec- 
tion of ofhcers for the ensuing vear. 

Mr. F. J. Dunham was nominated for president. 
The nomination being duly seconded and a vote being 
taken Mr. Frank J. Dunham was unanimously elect- 
ed for the ensuing vear. 

Mr. O. D. LaDow was nominated for Secretary and 
the nomination being duly seconded ana < vote being 
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taken Mr. O. D, LaDow was unanimously elected sec- 
retary for the ensuing vear. 

Mr. Frank Seaman was nominated ior treasurer and 
the nomination being duly seconded and a vote being 
taken Mr. Frank Seaman was unanimously elected 
treasurer for the ensuing vear. | 

Thereupon the president of the meeting declared 
that Frank J. Dunham had been unanimously elected 
president, Mr. O. D. LaDow unanimously elected Sec- 
retary and Mr. Frank Seaman had been unanimously 
elected treasurer.of the company for the ensuing vear. 

Thereupon tie president presented to the meeting 
a report of a special committee appointed by the stock- 
holders annua! 1 eeting held on the 17th day of Janv- 
ary. 1899. in re.erence to the advisability of selling 
and conveving all of the property. rights. privileges 
and franchises of this company. 

Upon motion duly made, seconded and carried the 
said report was in all respects approved and the same 
was thereupon ordered on file and the secretary was 
ordered to cause same to be spread upon the minutes. 

Report of a special committee of the stockholders, 
New York, January 30, 1899. To the Board of Di- 
rectors of the National Gramophone Co. 

The undersigned committee appointed by the stock- 
holders at the annual meeting on the 17th inst. to 
report on the advisability of selling and conveying 
al] of the: property, -rights. privileges and franchises 
of this company begs to report as follows: That as 
the sale upon the terms hereinafter outlined would, in 
the opinion, of your commnttee be desirable and for 
this purpose the committee suggests: 


1. The organization of a company under the laws 
of the State of New York with an authorized capital 
at S&oo,000, all of which shall be stock divided into 
Sooo shares of the par value of $100 each. 


2. The name of the new company shall be The 
National Gramophone Co. 
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3. That the property. rights. privileges and fran- 
chises of said National Gramophone Co. shel] be 
transferred and delivered to The Nationa] Gramo- 
phone Co.. in consideration of S8oo0.000 full paid 
capital stock of the National Gramophone Co. and the 
assumption by The National Gramophone Co, of such 
debts and liabilines of such National Gramophone 
Co. as shall be specifically mentioned in a schedule 
thereof to be made and exhibited at the time o7 said 
transfer, 


4. That $600.000 of said full-paid stock of The 
National Gramophone Co. shall be delivered to the 
stockholders if said National Gramophone Co. in 
exchange for their present holdings in the propor- 
tion of three dollars of stock of the National Gramo- 
phone Co. for one dollar of stock of said National 
Gramophone Co. 


5. The remaining $200,000 of full paid stock of 
the National Gramophone Co. shall be returned to 
the treasurer of The National Gramophone Co.. 
to be sold and disposed of in such manner 
as the Board of Directors of said National Gramo- 
phone Co. may determine to be for the best interests 
of the Corporation. 

We suggest that a special meeting of stockholders 
for the purpose of acting upon this plan be called 
in conformity with section 33 of the stock-corporation 
law to he held on 16th day of February at 3:30 
o'clock P. M. at the office of this Company, No. 874 
Broadwav. 


Signed 
G. H. Robinson. 
F. J. Dunham. 


W. G. McAdoo, Jr. 


On motion of W. C. Spencer. seconded by F. J. 
Dunham, the following resolution was unanimously 


adopted. Resolved. That the recommendations of 
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the committee as above outlined be and the same are 
hereby approved and tha: a specia! meeting of the 
stockholders of this company be and the same 1s here- 
by called for the 16th day of February. 1&9 at 3.30 
P. M. at the offices of the company. &74 Broadway. 
New York City, for the purpose of voting on a pr-- 
position to sell and convey the property. nghts, privi- 
leges and franchises of this company. 

On motion the meeting adjourned. 


Plaintifi’s Exhibit O. 
New York, Feb. 16, 1899. <A special meeting o1 


a> 
held this day at 3.30 oclock P. M. in the office of 
the company &74 Broadway. 

The president. Mr. Frank J. Dunham called the 
meeting to order. 

Upon a roll call of stockholders the following 
stockholders were found to be present. representing 
the number of shares set opposite their respective 
names: 


Daniel A Stewart : 12 shares 
Wm, C. Spencer’ 446 share: 
W. G. McAdoo , 40 shares 
©: D: LaBDow 84 shares 
George D. Seaman 20 shares 
Frank Seaman 4833 shares 


The following stockholders duly appeared by proxy. 
representing the number of shares set opposite their 
respective names. 


Sarah F. McAdoo, proxy in favor of W. G. Me- 
Adoo. 80 shares 

Lillie H. Seaman, proxy in favor Frank Seaman. 
S00 shares 
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Each of the above proxies were separately examin- 
ed an¢ found to be in due and reguiar torm. and was 
orderec on file. 

The Secretary reported that due notice of the time 
and place of the meeting had been waived in due 
form by each and every siuckholder ot record of the 
Nationa]! Gramophone Co. and the waivers were 
placed on file. 

The Secretary reported that due notice of the meet- 
ing hed also been given to the stockholders by mail- 
ing ta each to his last known post-omce address a 
copy of the notice of the meeting and that al] the 
stockholders had signed and returned to him a waiver 
of notice of the meeting and consem to the holding 
thereot. 

The Chairman reported that 6415 shares out of a 
total of 8000 shares were represented. This being 
more than two-thirds of the capital stock ot the com- 
pany, as required by the by-laws the meeting was 
duly organized and proceeled to business. The min- 
utes of the preceeding meeting of the stockholders 
held on the 17th day of January, 1890. were read 
and on motion duly made seconded and carried they 
were approved. 

The president reported that at the annual meeting 
held on the 18th dav of January, 1809. a committee 
was appointed to consider and report to the board 
of directors their conclusions az*tc the advisability of 
selling the property, rights and franchises of this 
company; that committee reported to a meeting oi 
the Directors held on the 31st dav ot January, 1899 
and the action of the directors and their recommen- 
dations are embodied in the following report. 

(Here follows copy of agreement, as incorporated 
in directors meeting, as above. ) 

Upon mction, duly made seconded and carried the 
foregoing agreement was unanimously approved, 
adopted and ordered on fle. 
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Lpon mation duly made. seconded and carried it 
was resolved that the directors be and they hereby 
are authorized and empowered to sel] and convey the 
property. rights privileges and franchises of this 
company, as proposed in the foregoing report of the 
directors and to have such deeds. bills of sale. deeds 
of assignment, etc.. executed and delvered bv the 
president and secretary of this company as may be 
necessary and requisite in the premises. and resolv- 
ed. That upon the consummation of the sale, as afore- 
said, the stock received in consideration thereof shall 
be distributed and disposed of by the directors in 
conformity with the recommendations contained in 
paragraph two of the foregoing report of the di- 
rectors. 

A full vote on this resolution was demanded, where- 
upon the Secretary reported as follows: 


For the resolution 6403 shares 
Against the resolution 12 sheres 
On motion of Mr. McAdoo the meeting adjourned 
at 4:30 P. M. 7 
O. D. LaDOW. 
Secretary. 





Plaintiff's Exhibit P. 


New York, March 31st 1809. 


A meeting of the Board of Directors of the Na- 
tional Gramophone Co. was held at the offices of the 
Company. 874 Broadway. New York. on the 31st 
day of March. 1809. at 11 oclock A. M. 

The president of the company. Mr. F. J. Dunham. 
took the chair and called the meeting to order. 

Upon the call of the roll the following director: 
were found to be present: Frank J. Dunham. Wm. 
C. Spencer and O. D. LaDow. 
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The Secretary reported that notice of the time and 
place hac been given to each of she directors. whe 
had acknowledged personal service thereot. 


Upon motion, dulv made. seconded and carried the 


Said notice was ordered on Ale and the secretary was 
reguestec to cause the same to be spread upon the 
F 


minutes of the meeting: 

“Please take notice that a meeting of the Board 
of Directors of the National Gramophone Co. will 
be held at the ofMce ot the company. &74 Broadway. 
N. ¥. Citv on the 31st day of March, 1899. at 11 
o'clock A. M., for the purpose of transacting aii 
such business as may properly come before the same. 

Dezreé, the 27th dav of March, 1899. 

Signed, O. D. LaDOW, 

Due service of the foregoing notice acknowledged by 
each ot the undersigned on this 27th dav of March, 
1896. 

O. D. LaDOW. 
FRANK J. DUNHAM 
WM. & SPENCER. 


The Chairman reported that all of the directors were 
present ark] that the meeting was competent: to proceed 
to business. 

The minutes of the last prece ling Board meeting 
were read by the secretary: and pou motion of Mr. 
LaDow dulv seconded and-carried the same were ap- 
proved. 

The Secretary then presented to the meeting a copy 
of the agreement entered into between the Métional 
Gramophone Co. and The National Gramophone Cor- 
poration of New York. whereby the property rights. 
privileges and franchises of this company were trans- 
ferreé 1 the National Gramophone Corporation of 
New York in accordance with the authority confer- 
red upor the Directors by the stockholders of this 


Companv. 
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Lpon motion duly made. seconded and carried the 
said agreement was ratihed. approved and confhrmed 
and the Secretary was directed to cause the same to 
be spread upon the minutes. 


Copy of Agreement. 


Memorandum of agreement made and entered into 
this 31st day of March, 1809. by and between the 
National Gramophone Co. a corporation existing 
under the laws of the State of New York. and the 
National Gramophone Corporation. likewise existing 
under the laws of the State of New York. For the 
consideration hereinafter named the National Gramo- 
phone Co. sells. transfers and conveys to the Nation- 
al Gramophone Corporation of New York all the 
property. rights. privileges and franchises of such 
National Gramophone Co. of whatever kind and char- 
acter and wherever situated subject to the debts 
enumerated in the schedule hereto annexed and mark 
ed Exhibit A and subject also to the provision that 
all transactions of the ational Gramophone Cc. 
from and after the first dav of March, 180q. shall 
be treated as and for the account of the Nationa! 
Gramophone Corporation of New York subject to al! 
the benefits and liabilities thereto or arising there 
from. 

The consideration of the said convevnnce is the 
delivery of the stockholders of the National Gramo 
phone Co. of S800.c00 par value of the full paid and 
non-assessable stock of said National Gramophone 
Corporation of New York. 

Said National Gramophone Corporation arcepts 
sich transfer and conveyance upon the terms men- 
tioned in paragraph 1 and 2 hereat and agrees to 
sue and deliver said SSo0.000 of Tull paid and non- 
assessable stock in consideration thereoi and express- 
ly assumes the debts and obligations in the schedule 
marked Exhibit A annexed hereto and agrees that 
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all transactions from and afte: z= Ars: dev of Mar 
1899. shall be treated as for ~t+ eccmun: of such Ne. 
tional Gramophone Corporati:z -7 New York sub 
ject to all the benefits and hie: =: erisine therefron 
and incident thereto. The sai: \-ezinnz! Gremophone 
Co. hereby agrees upon the i:scence’ cf the sai¢ 
$800.000 of full paid, nomzssessetle souk as is 
hereinbefore provided to causs =: te returned to said 
National Gramophone Corpsseton cof New York 
$200,000 of said full-paid, noz-zssesseble scock to be 
held by the Natior 1] Gram:ccone Corporation of 
New York as treasury stock. t= sem< to te sold or 
disposed of at such time or time: end upon such terms 
and in such manner as he Boe-: ci Directors of said 
National Gramophone Corpore:i:= of New York may 
deem for the best interests of sid Compenv or its 
stockholders. 

In witness whereof the parte: hereto heve caused 
these presents to be signed in G=nlicate by committees 
of their respective Boards of Directors thereunto 
specially authorized this 31st Gey of Merck. 1899. 

THE NATIONAL sanwoeuine CoMPANY 
Signed. O. D. LaDOW., 

War.-€: SPENCER, 
F. J. DUNHAM, 

Directors. 
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The National Gramophone Corporation of New York. 361 
By Charles B. Seabury 
Ws Ay S&S Mlark 
Francis Burroughs 
Committee Directors 


Exhibit A. National Gramophone Company. 


Liabilities March 1, 1899, 
Bills pavable and sundry creditors. 


Frank Seaman. 
Bills Payable, $30.085.75 
Account 19.303.70 $49,389.45 


Mrs. L. Seaman 302 
Bills Payable, 11,000. 
Ewen McIntyre 
Bills Payable, 2,035. 
Duranoid. Mig. Co. 
Bills Payable, 500. 
Account 26.40 526.40 





The Outlook Company 


Bills Payable, 570.77 
|; Bs Walker 
Bills Pavable, 15256. 
H. C. Underwood Mfg. Co. 
Bills Payable, 191.04 
Account 38.35 238.29 362 





Martin B. Brown 
Bills Pavable, 542.50 
Winthrop Press 


Bills Pavable, 364.50 

Account, 120.00 484.50 
E. R. Johnson 

Bills Payable 750. 
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S: S, AleClure Co. 
Bills Pavable, 
J. HL \Warser, 
Bills Pavable. 
F_ Seaman. Ber]. Gram, Co. 


Bills Pavable. 1.4 


Account 


So. 
326.03 


Sundry Creditors. 


Carrol Box & Lumber Co. 
Edison Electric Mluminating Co. 
Librarv Bureau 

H. C. Hodgens 

N.Y. Roll Wrapping Co. 
Mercantile Stat. & Print. Co. 
The Churchman 

Forum Publishing Co. 

Clarence Fawg 

Carey Mig. Co. 


Brooklyn Lite Publishing Co. Ltd. 


D. A. Patton 

W. J. Blair 

Henrv Honig & Son, 
Wyckoff. Seamans & Benedict, 
Charles Scribner & Son 
Review of Reviews 

Munn & Co. 

Stewart Warner & Co. 
Allen Advertising Agency 
Vogue 

Journal Newspaper Co. 
The Public Opinion 

A. B. Rean & Co. 

S. Leopold 

Arthur Mountain & Co. 
Baptist Union 

Christian Herald 

The Church Standard Co. 


1,182. 


308.50 


1,806.03 
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Christian Work 106.18 367 
Robert Gair 75:00 
Hunter & Whitcomb 26.50 
Graham Bros. 2.69 
Kavyron & kramer 26.83 
Ramshorn Ene 

O. Van Severhaudt 35 

The Watchman Publishing Co. Q0.60 

The Recreation 240.00 
Milton Rathbun & 248 

The Silver Cross AS 
Christian Intelligence Association 69.00 

S. G. Lindeman 60.00 
Chautauqua Assembly 114.00 
Morning Telegraph 55-00 268 
Crane Bros. 22.50 

Wm, Allen & Co. 9.00 

A. B: Dicks& Coe: 2.25 E 
Our Dav | 25.00 

Life 100.80 
Strand Magazine 37-50 
American Home Magazine 37:05 
Short Stories 5.00 
Sunday Telegraph 28.00 
College Athlete 25.00 
Womens Home Companion 141.30 
Hamilton. Royce & Co. 20.00 
Items of Interest 15.00 

L. F. Crumb . 1.10 

Lee & Tetlher 41.00 369 
W. R. Ostrander & Co. as 

Self Culture 16.25 
Home Magazine 120.00 
Ilustrated American 157.80 
Home Decorator & Furnishing Co. 11.25 

XN. ¥. Foremens Cycle Co. 10.00 | 
Morris European Express Co. 25 


< 
Secretary State of New York "3.40 
George D. Beinert 1.0 
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370 Harpers Weekly 108.75 : 
Scientific American 220.05 q 
North American Review 25.00 F 
Literary Digest 67.08 : 
A. T. Smith Fly d 
C. H. Ditson & Co. 2.00 : 
Brooklyn Citizen 100.00 
Leisure Home 92.00 
Harlem Life 20.70 
Irish World G0.00 
Herald & Presbyter 29.16 
Epworth Herald 124.95 
Congregationalist 68.00 q 
Garvin Machine Co. 184.3 : 
; 371 Charles H. Hinds 22:16 
National Magazine 33.34 
Men 37.50 
American Surgical, Medica] Bulletin 50.00 
: Field & Stream 36.00 
American Magazine 35.00 
: Lippincotts 56.25 
Total $75,425.86 
Debit Balances. 
Western Union Tel. Co. S 1:85 : 
Pierce Underwood Co. 14.50 re 
The Interior 31.39 = 
372 HP. Phelps ; 6.00 
J. D. Butler | 200.00 
J. C. Metzgar & Co. .40 
Philip Phelps & Sawyer 100.00 
H. J. McCormick 132.50 , 
G. L. Cheney 100.00 a 
Empire Electric Sign Co. 295.00 ah 
Waldo G. Morse 175.00 
A. L. Forestier & Son 107.09 : 
The Music Trade Co. 15.00 
: = 
“4 ee ie __ 


a 


Raymond R. Wile 
Research Library 


| 
t 
i 








125 
Morris, Grau Opera Co, 250.00 
Montgomery & Co. 28.64 
S 1,456.58 
Balance $73.99G.1$ 


Upon motion duly made and seconded and carned. 
jt was Resolved. That in the opinion of this Board 
of Directors. it is advisable to dissolve corporation 
forthwith. pursuant to section 57 of t!.: Stock Cor- 
portion Law. and that a meeting of the stockholders 
be called to be held at the New York offices of the 


corporation. No. 874 Broadway. on th seventeenth 


dav of Mav. 1899, at twelve o'clock noon, for the 
purpose of voting upon a proposition that the cor- 
poration be dissolved forthwith. 

Resolved. further, that the secretary cause notice 
of such meeting to be both pubhshed and served or 
mailed according to law, that the secretary or treas- 
urer and President or vice-president of the corpora- 
tion execute a certificate showing the adoption of this 
resolution and setting forth the proceedings of the 
meeting to be held by the stockholders, and that they 
also attest the written consent of the stockholders of 
said corporation that the said corporation be dis- 
solved. | 

Resolved, further that such officers cause such cer- 
tificate and consent with the powers of attorney if 
stockholders executing such consent by attorney to be 
filed in the office of the secretary of State together 
with a dulv verified statement of the names and resi- 
dences of the existing Board of Directors and the 
names Of the omcers of the corporation and proofs 
ot publication and service of all statutory notice. 

Upon motion. duly made. seconded and carried the 
meeting adjourned. 

QO. D. LaDOW’, 
Secretary. 
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CERTIFICATE OF INCORPORATION, 
Or ; 


NATIONAL GRAMOPHONE COMPANY. 


We, the undersigned, desiring to form a corporation pur- 
suant to the provisions of the Business Corporation’s Law, 
all being of full age, citizens of the United States, and 
residents of the State of New York, do hereby certify: 

first—The name of the proposed corporation, is Na- 
tional Gramophone Company. 

Second.—The purposes for which it is to be formed, are: 
to purchase and take over a contract or contracts for the 
sale and introduction of gramophones, and the license, ex- 
clusive or other, to introduce and sell the same, granted, 
or which may be hereafter granted by the Berliner Gramo- 
phone Company, a corporation organized and doing business 
under the laws of the State of Virginia, or any other corpo- 
ration or person for the introduction of any gramophones, 
for the exclusive manufacture, sale or use whereof said com- 
pany or companies, person or persons, may own patents, 


issued by the United States of America, or of any other — 


sinmlar instrument or instruments, for recording or repro- 
ducing sounds; to manufacture own, sell, lease and operate 
gramophones, gramophone goods, and other appliances, 


useful in, or connected therewith; to purchase and own ma- - 


terial to be used in the manufacture, production or operation 
thereof; to own, hold and control patents, United States 
and foreign, issued and to be issued for, and upon such 


articles, and upon processes and systems for the manufac- .” > 


ture or production thereof, or the accomplishment of re- 
sults produced thereby; to license others to prosecute such 
business and use said inventions and appliances, so far as 
may be consistent with the right which may be acquired 


by it; to introduce and exploit such inyentions and manu: _ 
factures, and to own and control patents, inventions and 


discoveries, uscful for that purpose; to manufacture, deal 
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in, and sell articles which may be manufactured, and buy 
and sell articles which may advantageously be bought and © 
sold in connection with said business; to purchase ‘and . 
sell machinery and other property, necessary or conve- | 
nient in the transaction of the business of this company; | 
to own, control, sell and deal in stocks and bonds of cor- | 
porations, using such machines, appliances, inventions; to | 
deal in or with them or any of them, so far as this may be 
done, in accordance with the laws of the State of New York, - 
and as shall be useful or advantageous in conducting the 
business of the company; to buy or lease lands and build- 
ings for the conduct of such business, and mortgage, lease 
or sell the same if expedient; to raise means, for the con- 
duct of such business, by the issuing of bonds or other 
obligations, and to mortgage for that purpose, the charter 
and franchises of this corporation; and in general, to do 
and perform any and all acts, and negotiate and carry out 
any and all contracts and arrangements, whicly shall be 
deenred by its directors officers necessary, convenient or 
advantageous therein or thereto. 

_ Third.—The amount of the capital stock is Fifty thou- 

_ sand (50,000) Dollars. 

Fourth—The number of shares of which the capital 
stock shall consist is five hundred (500), and the amount 
of capital with which said corporation will begin business 
is fifty thousand (50,000) Dollars. 

Fifth.—The location of its principal office is to be in 
the City of Yonkers, County of Westchester and State of 
New York, and its business is also to be carried on in the 
Cities of New York and Brooklyn, and throughout the 
United States of America. 

Sixth.—Its duration is to be fifteen years. 

Seventh.—The number of its directors is to be three. 

Eighth—The names and post-office addresses of the di- 
rectors for the first year are as follows: 

. NAMEs. PosT-OFFICE ADDRESSES. 

Frank Seaman, Yonkers, New York, 
es, Harry Bentz, 113 West 76th Street, New York, New York 
a, ‘William B, Owen, 1 Grammercy Park, New York, New York, 
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Ninth—The names and post-office addresses of the sub- 
scribers, and the number of shares which each agrees to take 
in the corporatton are as follows: 


NAMES. Post-OFFICE ADDRESSES. ge nea. 
Frank Seaman, Yonkers, N. Y. 498 
Harry Bentz, New York City, N. Y. I | 
William B. Owen, New York City, N. Y. I 


In IVitness VWehereof we have made, signed and acknowl- 
edged this certificate this 19th day of October, 1896. 


FRANK SEAMAN. 
HARRY BENTZ. 


WILLIAM BARRY OWEN. 
City anp County or New York, 
= =. : T - SS. _* 
STATE oF New York, ; 
On this 19th day of October, 1896, before me the sub- 
scriber, personally came Frank Seaman, Harry Bentz and 
William B. Owen to me known, and known to me personally 
to be the individuals described in, and who executed the an hE 
foregoing certificate, and severally acknowledged that they =. > 
executed the same. er a 
F, a HARDY, F 4 * i ex? a oe 
[SEAL] Notary Public, Kings Co, . oe. es 
Certif. filed in N. Y¥. Co. 2S aap ced 
tits rs pHa @k 
* wre eae ety 
apes od 
cueqe: oe 
y - PEER Ee Se 
eetrT MG: 
at te 
| ti ie 
to it nbva dbs 
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City anp County or New York, = 
STATE OF New YorK, 


J, Henry D. Purroy, Clerk of the City and County of 
New York, and also Clerk of the Supreme Court of the 
said City and County, the same being 
a Court .of Record, do hereby certify, 
That F. C. Hardy has filed jn the Clerk’s 
Office of the County of New York, a 
certifed copy of his appointment as 





with, hig autograph signature, and was 
at the time of taking the proof or acknowledgment of the 
annexed instrument, duly authorized to take the same. And 
further, that I am well acquainted with the handwriting of 
such Notary, and verily believe the signature to the said 
certificate of proof or acknowledgment to be genuine. 

In Testimony Whereof, | have hereunto set my hand and 
affixed the seal of the said Court and County, the 24 day 
of Oct., 1896. 

HENRY .D. PURROY, 
Clerk. 

Indorsed:—The National Gramophone Company. Cer- 

tiicate of Incorporation. 


Tax for privi of organization 
di gc tly Sth 


ration. 
$62.20 
| Under Chapter oof, Laws of 1896. 
. Pala te 





State Treasurer before Filing. 


STATE OF NEw YORK, 
OrFice oF SECRETARY OF STATE, 
Filed and recorded Oct. 28, 1806. 


ANDREW DAVIDSON, 
Deputy Secretary of State. 


Notary Public for the County of Kings, - 
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State of New York, ne 
Office of the Secretary of State. [ 


I have compared the preceding with the original 
Certificate of Incorporation of National Gramophone 
Company. filed and recorded in this omee cn the 28th 
dav of October. 1896. and do herebv certity ihe same 
10 be a correct transcript therefrom and the whole of 
said original. 

Witness my hand and the sea] of office of the Secre- 
tary of State. at the City of Albany. this seventh dav 
of December. one thousand nine hundred and seven. 
(Seal. ) JAMES L. WHALEN, 

Deputy Secretary of State. 


Defendant's Exhibit 1. 

Extract from the minutes of the Regular monthly 
meeting of the Board of Directors of the National 
Gramophone Corporation, held at its oMces. 874 
Broadwav-in the Citv of New York, March roth 1900. 
> : a * a a. 4 * 

The Secretary made a genera] statement as to the 
supply of Gramophones, and Mr. Robinson thereupon 
offered the following resolution which was unanimous- 
Iv agreed to: 

That the Executive Officers of this Corporation are 
hereby authorized to make the necessary arrangements 
with the Universa] Talking Machine Company for the 
placing of their type of talking machires. on the 
market, provided Mr. Seaman, for any reason, finds 
himself unable to comply with his contract as to the 
furnishing of Gramophones to this Corporation or to 
deliver such goods as this Corporation may require to 


fill its orders. 
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Defendant's Exhibit 2. 


Minutes of the regular meeting of the Board of Di- 
yectors of the National Gramoplione Corporation. held 
at the offices of the Corporation, =874 Broadway, 
New York City, April 2nd. 1900. 

Present: Messrs. Dunham, Robinson, Morse and 
La Dow. | 

Minutes of the meeting of March 10th were read 
and on motion of Mr. Robinson, dulv seconded and 
carried. they were approved. 

On motion of Mr. Robinson. duly seconded, it was 
unanimously resol.ed that a dividend jor the preced- 
ing quarter. of two per cent. be declared’ from the 
earnings of the Corporation. such dividend to be paid. 
on May 1st. proximo; and that the transfer books be 
closed ten days previously to the same. 

The Secretary reported on several matters relating 
to foreign business. and these various matters were 
fully discussed . 

Upon motion of Mr. Morse. seconded by Mr. Rob- 
inson. it Was unanimously resolved that. whereas Mr. 
Frank Seaman has been unable to supply this Corpora- 
tion with such goods as are required for the filling of 
its orders, a demand having been mace upon-him for 
such goods, with which demand he has been unable to 
complv now, therefore, be it resolved. that the Execu- 

tive officers be and they hereby are authorized to pur- 
chase and ship such goods to be procured from other 
persons as may be required to carry on the business of 
this Corporation. . 

There being no further business, on motion of Mr. 
Robinson, the meeting adjourned in due form. 

©)... La: DOW, 
Secretary. 
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Defendant's Exhibit 3. 


Contivice =: 


SL tf Ceerise:.. Exhibirs and Af- 
fidavits iz tc s® ° ; 


: “nited States Cir- 
cuit Cost Lesmin <> New Jersex. by Frank Seaman 
(the defesiz= fere=. on his own behalf and in be- 
halt of the Vote? Sceres Grecochone Company and 


Berhner Grimace Company. complainants. against 


Ss SS ee ee = aes. se 
= = = 


the Viewer Tetcee Meee Comnenv: defendant. for 


a Se ee 
<= = 


an ilunc st e-c estrone bs De aeiencdant o7 cer- 


he 


= 


tain profits eaomet or renetved by = by reason of its un- 
lawtul vs 227 szle cf experetcs: and things relative to 
sound reeiti=¢ o- reacoetucing. having and contain- 
ing the devices en things peteced by letters patent 


NO. §64.52¢. Se exciesive righ: t¢ make. use and vend 


an 


* 


which wea keeTy vested in = complainants: and 
other reliez cece’ preveé in TS in equity for the 
enforceme= <: U. &. texers poset. The bill of com- 
plaint comz=s. in regerc to the pincer of parties the 


following zl=<e-iom : 


AAI. The voor oretar Frexx Seaman has duly re- 
quested vo= cracors the Unite: States Gramophone 
Company ax¢ the BerEner Gre=ophone Company to 
join with kes = the presecutio= ci this suit and in the 
enforcemem ct the nights of rom orators herein. but 
that vour orecors. the seid commemes. have declined 
and refused s¢ to dc. whereiore umler and pursuant 
to said comraccs end agreemems. and in accordance 
with the mg=s of vocr oretor Freak Seaman. he has. 
and vour Grzrors. the i eootrecies. have through 


' 
Ay 
i. 


him joined 2: compleinem: ani prmng this their bill 


against Saiz Cetencem. causing Se same to be duly 
signed by ea co beksl= OT Four crezors. and to be veri- 


hed by vour ececcr Frank Seamcn 
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Defendant's Exhibit 3-A. 307 


Bill of Complaint. Exhibirs and Amdavits simular 
10 Defendant's Exhibit 3. except the: the patent :n- 
valved is No, 546,622. 


Defendant's Exhibit 3-B. 


Bill of Complaint, Exhibits and Affidavits similar 
to Detendants Exhibit 3. except that the patent in- 
volved is No. §24.542. 

' Also, two bound volumes containing the printed rec- 
ords OF suits instituted by and against the defendant 
Frank Seaman under or by reason of his contract of 
October 10, 1896. (Plaintiff's Exhibit D) with the 


sige ‘ g& 
Berliner Gramophone Company. as follows: . 
Transcript of Record. 
The United States of America. | ere 
* * fee oe } = 
Western District of Virginia. 
At a Circuit Court of the United States for the 
Western District of Virginia, an adjourned Term. 
held at Harrisonburg, in said Distnct, on Thursday. 
the first dav of November, A. D. igoo. 
Present: Hon. John Paul. Judge of the Western 
District of Virginia. : 
Among others were the following proceedings, to 
wit: 
IN EQUITY. 309 


Frank Scaman, a citizen and resident of the State of 

New York. Complainant 
cS. 

The Berliner Gramophone Conipany, a Corporation 
organized under and by wrtue of the laws of the State 
of Tirginia, and a resident of the said State, hazing 
its principal place of businesss in the City of Roanoke, 
1 said ier Defendant. 
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BILL OF COMPLAINT. 


ES eS 


IN BOUTTY. 


Frank Scaman, Plaintiff, 
against 


Berliner Grantophone Company, Defendant. 


To tHE Jupces oF tne Cincurr Courr oF tne Unirep 
STATES FOR ‘rue Wesrern Disrricr or VIRGINIA: 


Frank Seaman, a citizen of the State of New York, residing 
in the city of Yonkers in said State, brings this his bill against 
the Berliner Gramophone Company, a corporation organized 
under and by virtue of the laws of the State of Virginia, and 
having its principal place of business in the city of Roanoke, 
in the State of Virginia, and thereupon your orator complains 
and says :— 


I, That the defendant, the Berliner Gramophone Company, 
is a corporation chartered and organized under and by virtue 
of the laws of the State of Virginia, and having its principal 
office and place for the transaction of business in the city of 
Roanoke in said State, 


II. That heretofore and prior to the tenth day of October, 
1896, the defendant acquired and secured under and by virtue 
of certain agreements made and executed by and between the 
United States Gramophone Company, a corporation organized 
under and by virtue of the laws of the State of West Virginia, 


(2) 
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and one William C. Jones, which contracts are dated on the 
second day of September and the fourth day of October, 1895, 
respectively, and under and by virtue of ancther certain agree- 
ment dated on the second day of September, 1895, by and be- 
tween one Emil Berliner and said William C. Jones, the rights 
secured by said Jones under all said agreements having been 
duly transferred to the defendant herein; the exclusive right 
to manufacture, vend, and use under the patents and rights of 
said Emil Berliner, as in said contracts, copies whereof are 
hereunto annexed in Exhibit A, and made a part hereof, is 
more fully set forth, and by reference to which will more fully 
and at length appear, a certain invention, device, or machine 
known and described in said patents and contracts, and known 
to commerce as the gramophone. 


III. That the defendant likewise before such tenth day of 
October, 1896, having entered upon the manufacture and sale 
of talking and sound-reproducing machines so known as 
gramophones, under and pursuant to such contracts, agree- 
ments, or license, your orator contracting with defendant, 
became and was interested in the sale and disposition of the 
same within the State of New York, and elsewhere, and was 
engaged in the business of selling and introducing such 
machines, 


IV. That thereafter and on or about said tenth day of | 


October, 1896, your orator and the defendant herein duly 
made and entered into a certain contract, or agreement, dated 
on that day, a copy whereof is hereunto annexed marked 
“ Exhibit A,” and made part hereof, the original being in the 
possession of your orator and ready to be produced to the 
court. That such agreement was duly sealed by the parties 
thereto with their respective seals, and was likewise signed in 
the name of the defendant by Thomas S. Parvin, its president, 
pursuant to a vote of its board of directors duly authorizing 
him so to do, and by your orator individually, and to such 


agreement, as a part of the same, were duly annexed copies of © 


said agreements so as aforesaid executed by and between the 
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United States Gramophone Company and Emil Berliner and 
William C, Jones, dated as aforesaid, and likewise a receipt 
for the sum of two thousand four dollars, signed by the de- 
fendant, and a letter dated on the same day, expressing the 
conditions upon which said agreement should be signed and 
delivered, and also, and thereafter, a receipt for the sum of 
three thousand nine hundred ninety-six dollars dated on the 
12th day of October, 1896, signed by the defendant, copies of 
all of which are hereto annexed and made a part hereof, and 
the originals whereof are in the possession of your orator and 
ready to be produced to the court; the payments recited 
whereby and the terms and conditions specified wherein 
having been fully and in all respects made, performed and 
complied with by your orator, and the moneys specified 
whereby having been accepted, received and applied to its 
own use by the defendant. 


V. That said agreements provided, among other things, 
that the defendant should manufacture solcly for, and sell cx- 
clusively to, your orator, the gramophones and gramophone 
goods so as aforesaid controlled by it and for the manufacture 
and sale whereof it held the exclusive license under the 
patents and contracts hereinbefore set forth, and that your 
orator should purchase large quantities thereof, and should 
sell and distribute the same, all as in and by said contract is 
fully and at length set forth. 


VI. That under and by virtue of patents of the United 
States of America, as aforesaid, the defendant possessed the 
sole and exclusive right to manufacture, vend, and use in the 
United States of America, as specified, the gramophone and 
gramophone goods aforesaid, which said right is in and by 
said agreement acknowledged and conceded by your orator, 
and is now, and for many years to come will be, the sole and 
exclusive property of said defendant, and as provided by said 
agreement, that of your orator and of the various heirs, ex- 
ecutors, administrators, successors, and assigns of the parties, 
as in and by said contract and by law is provided, the same 
being of great value. 
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VII. That upon and after the execution and delivery of 


said agreement your orator entered actively upon the business rotio 11. 


therein described, and agreed to be conducted and at once en- 
gaged in carrying out the terms and provisions of the said 
agreement on his part specified to be performed, and purchased 
and paid for large amounts of goods manufactured by the 
defendant under said patents and delivered by it to your ora- 
tor pursuant to the terms of said agreement. 


VIII. That in so doing your orator spent and caused to be ° 


spent great sums of money in advertising and introducing 
such goods and building up a market for the same and pur- 
chased from the defendant goods of great value which have 
been fully paid for by him as follows :— 


DUTIES TRE VOR TOOT 6 KS: 6 ES BOS DwS ecw @ a o SBSCrE3tA 
Drie the year 108 a vee cf & HED eB a eee 239,549 §8 
DRE ANE VERE TOO stewie © Se ee & & & oe Se 183,966 59 
During the months of January, Febrinty, March, April and : 
BIA STO eee ow. es ee) RO see Ww a ee a fe 94,457 93 


TX. That in addition to such amounts so paid for gramo- 
phones and gramophone goods purchased from the defendant 
under said contract, your orator has paid to the defendant for 
artists, musicians, and others employed by it for the purpose 
of making and producing matrices, stamps, or dies, during 
the year 1899, and said four months of the year 1900, the sum 
of $12,583.55, and likewise has paid to defendant to be used 
by it in making and finishing such matrices, stamps, or dies, 
and preparing them for the manufacture and production of 
sound records or disks, during such period the sum of 
$7,234.16, and that pursuant to such contract the defendant 
charged upon all such disbursements and expenses a profit 
of forty per cent. upon all amounts paid out by it, and which 
constitutes a part of the aforesaid sums paid by your orator, 
and also during such times your orator has paid to the de- 
fendant for the rent of premises in the city of Philadelphia, 
the sum and amount of eighty-three dollars per month, one- 
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third of said premises being occupied by your orator as a 
storehouse, and two-thirds thereof being occupied by defend- 
ant in the production of matrices and the operations connected 
therewith at the expense and for the account of your orator. 


X. That in the operation of said gramophone so as afore- 
said invented, patented, and controlled by said Berliner, and 
the rights under patents whereupon have been, as aforesaid, 
transferred to the defendant and contracted to your orator; 
any recitation, declamation, talk, music, or other sound, which 
it is desired to reproduce mechanically, is first delivered into 

what is known as a recording apparatus, wherein the impact 
of such sound upon a diaphram causes waves to be recorded 
upon a revolving disc. The waves thus recorded are by 
mechanical and chemical processes fixed, and therefrom a 
matrix, or die, is produced by mechanical and chemical : 
processes. The die thus made is hard and from the same are 
stamped from time to time such disks as may be required. 
These disks are known and designated in the contract afore- 
said and are gencrally known as “records.” When it is 
desired to reproduce any of the sounds so fixed upon a , 
record as aforesaid, the same is placed upon agramophone, | 
or machine manufactured under and pursuant to such patents, | 
and caused to revolve, and by mechanical means the waves so | 

_ produced by the recording machine described, and reproduced 
and transferred to such record, actuate a necdle in the gramo- 
phone, which in turn actuates a suitable diaphragm and 
thereby the original sound is reproduced by the gramophone, | 
and becomes audible, | 


XI. That the manufacture and production of records, so as 
aforesaid, controlled and by said contract reserved to itself by 
defendant. was and is in its perfect, elaborated and commer- 
cially valuable form a difficult, unknown, and secret process 
incapable of being carried out or performed by plaintiff and 

_ known only and exclusively to defendant. 


XII. That such sums so as aforesaid paid by your orator 
for the employment of musicians and others, and for the 
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manufacture of matrices, were expended and employed by de- 
fendant for your orator for the purpose of furnishing records, 
as aforesaid, for sale and use with such gramophones as your 
orator might sell or had sold, or from time to time might 
have sold. And that such gramophones, or sound reproducing 
machines without such records are wholly inoperative and of 
no value. 


XIII. That such contract provides that your orator shall in Folio 19. 


no event manufacture or make, or in anywise cause to be made, 
any such records or matrices, or do anything thereto, and 
provides that defendant shall fully and exclusively supply him 
with the same. 


XIV. That your orator has in all respects well and truly 
and according to the letter and spirit of said contract per- 
formed the same on his part, but that the defendant has failed 
and refused, and still refuses, to perform the same on its part. 


“5 


XV. That in and during the year 1899, the defendant ta 


failed and refused to supply and deliver to your orator 
gramophones, records and gramophone goods with reason- 
able dispatch, and as the same were from time to time 
ordered by your orator, and thereby the ability of your 
orator to sell and distribute the same was greatly lim- 
ited and curtailed, and he was and is unable to fill orders 
which he then and subsequently received, and is constantly 
receiving, for such machines, records and goods, whereby the 
number and amount of his sales have been and are greatly 
lessened and curtailed. 


XVI. That in and during the year 1897 your orator pur- 
chased from defendant two hundred and forty-eight thousand 
six hundred and fifty-two records, wherefor he paid to defend- 
ant the sum of $41,266.76. That during the year 1898 your 
orator purchased 713,753 records, whercfor he paid to defend- 
ant the sum of $110,633.01, and that during the year 1899 your 
orator purchased from defendant 569,154 records, wherefor 
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he paid to the defendant the sum of $91,174.27, and that dur- 
ing the months of January, February, March, April and 
May, 1900, your orator purchased from defendant 255,784 
records, wherefor he paid the sum of $40,332.87. And that 
but for such declination and refusal on the part of the de- 
fendant to reasonably supply your orator with such goods as 
ordered he would have purchased such records far in excess 
of such numbers, and would have paid far greater amounts 
than thus above set forth, 


XVII. That the defendant has in its possession great num- 
bers of matrices made so as aforesaid for your orator and at 
his expense, and likewise has in its possession various and 
numerous records so as aforesaid stamped from such matrices 
finished and ready for delivery to your orator, but the 
exact numbers and character whereof are unknown to your 
orator. That from such matrices defendant is engaged in 
stamping, and is threatening to continue to stamp great num- 
bers of records, not for the use or benefit of your orator, but 
for the use and benefit of the defendant and for the purpose 
of selling the same to the customers of your orator and to 
other persons to whom it is threatening to dispose of the same 
to the irreparable loss and damage of your orator and the 
subversion of his said business, __ 


XVIII. That your orator subsequently to the 18th day of 
April, and during the month of May, 1900, ordered large 
numbers of records from defendant, but defendant wholly 
failed and refused to deliver the same, although such: orders 
_ were given in the usual manner for delivering according to 
' the established custom and course of such business, and your 
orator duly demanded such delivery and the filling of such 
orders, and said defendant, without making any objection to 
the sufficiency, regularity, or definiteness of such orders, has 
refused, and now refuses and wholly declines, to deliver to 
your orator such or any records, That notwithstanding such 
declinations and refusals so as aforesaid to deliver records, 
the defendant continues to use the matrices so as aforesaid 
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made, supplied and paid for by your orator in stamping and 
producing records, thereby wearing out and destroying such 
matrices greatly to the damage and detriment of your orator, 
and defendant likewise has continued to employ the talent or 
persons furnished by your orator to produce such matrices 
as aforesaid and continues to receive from your orator moneys 
for the payment of the same, and to send to your orator bills 
for the amounts paid in obtaining such talent. That the bills 
so as aforesaid rendered to your orator during the year 1900 
are as follows :— 


During the month Of Janusry « «twin 6 ceo eee ew es £666 70 
Durie the mosth of February «ae eee ce eee 6S 
During the month of March . . i. weet ee ee eae FES 1452 90 
During the month of April ...... oe oe ee 807 05 


XIX. That the records so as aforesaid ordered by your 
orator, and which the defendant has so refused to supply, are 
in number 19,906, and are of the value, exclusive of the costs 
of said talent and such. matrices at the prices paid by your 
orator to defendant, of $3085.43, and are fully and at length 
designated and described in the manner fixed and determined 
by defendant, and are set forth in number and places of de- 
livery specified in the list of orders hereunto annexed, and 
made a part hereof, and marked “ Exhibit B.” 


XX. That various and large numbers of records are con- 
stantly required and demanded from your orator by those 
who have purchased from him such gramophones so adapted 
to use the same, and your orator is, has been, and will be 
wholly disabled and incapacitated from supplying to his said 
customers or to any persons, such, or any, records by reason 
of such contract and through the declination and refusal on 
the part of the defendant to supply the records so in part 
paid for by, and produced for the use of, your orator, and 
now in the possession of the defendant, and therein and 
thereby your orator is and will be incapacitated and pre- 
vented from selling, dealing in, and distributing -gramo- 
phones and records now in his possession by reason of the 
failure and refusal of defendant to replenish, restore, and keep 
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complete and up to date his stock, and to furnish, sell, and 
deliver to your orator such records so as aforesaid produced 
and to be produced from matrices furnished from talent pro- 
cured at his request and paid for by him. 


i 

X XI. That your orator has ordered and offered to pay for, 
and is now ready and hereby offers to take and pay for, large 
numbers of machines and records under and pursuant to 
such contract, but that the defendant has refused and now 
wholly refuses to sell or deliver to your orator machines or 
records so ordered by him, under and pursuant to such con- 
tract, although your orator has in all respects lived up to and 
performed the terms and conditions of the same on his part. 


XXII. That a great and Jarge demand for thousands of 
such machines and records exists, and your orator desires to 
supply such demand and to obtain from defendant, and to sell 
and distribute such machines and records, but he is prevented 
from so doing, and from carrying on his said business, as here- 
inbefore specifically averred by such unjust and arbitrary 
refusal on the part of defendant, to furnish to him said goods. 


XXIII. That the profits upon the said business to your 
orator are and have been very large, and that the damage to 
your orator and to the business which he has built up as | 
aforesaid, and the loss which has accrued and will accrue to 
him by reason of such unjust, arbitrary, and wrongful refusal 
on the part of the defendant to supply such records, is and 
will be wholly irreparable, and incapable of ascertainment, 
computation, or determination, vastly in excess of $2000, to 
wit: being in excess of $100,000, and that your orator can- 
not be ‘compensated in damages for such loss, and that, if the 
defendant shall continue such unjust and arbitrary refusal to 
deliver goods under and pursuant to said contract, your orator 

will lose the whole value and benefit of his business, and will 
in no way be able to recompense himself for the loss of the 
same. 


iii i = moe 
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XXIV. That such disks or records which are required by Folio 33. 
your orator for, in,and about the carrying out of said contract, 
and the conduct of his said business, are already manufactured, 
and are in the possession of the defendant as aforesaid, and are 
ready to be delivered. That the same are satisfactory in kind, 
quality, and condition to your orator, who has ordered and is 
willing to receive the same and pay therefor, pursuant to said 
contract, and to continue ordering from time to time, as such 
records shall be required by him in his said business, and that 
nothing is required to be done by defendant, saving only the "34. 

said delivery of the records to your orator. — 


XXV. That your orator has demanded from defendant that 
it furnish to him samples of new records recently made for your 
orator as it has heretofore and always, until recently, without 
question, furnished to him under and pursuant to said con- 
tract, samples of disks or records produced from matrices so 
as aforesaid made for your orator, as the same have been from 
time to time perfected; but that the defendant has wholly 
failed and refused, and still refuses, to furnish your orator with 
such samples, although the defendant has required your orator 
to pay for such matrices, and for the talent so as aforesaid em- « 35, 
ployed in their production,and has rendered and continues to 
render to your orator, bills for the same, all of which have 
been. duly paid by your orator, saving only one bill for musical 
talent employed during the month of April, 1900, amounting 
to the sum of $807.05, and which your orator is ready and 
willing to pay, when the defendant shall furnish samples or 

shall withdraw its refusal to furnish samples of, or records 
from the same. | 





XXVI. That your orator has duly demanded from defend- « 36. 
ant a statement of the matrices so made and on hand, and 
likewise of the records, and that the same be held exclusively 
to his use and subject to his order, but the defendant has 
wholly disregarded such request, and has wholly failed and 
refused to furnish such statement, and in contravention of its 
said agreement, and of the rights of your orator, is continuing, 
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and threatening to continue, all of its said unlawful acts, and 
alleging its rights and authority so to do. 


AXVII. That your orator, pursuant to the contract afore- 
said made between him and the defendant, has on different 
occasions demanded arbitration as to disputes which had arisen 
between your orator and defendant, regarding the interpreta- 
tion of said agreement of October 1oth, 1896, and that de- 
fendant has for months ignored such demand. That finally, 
and on the 25th day of May, 1900, your orator duly de- 
manded that arbitration be had upon the following questions: 
Whether your orator should be compelled to pay for talent 
employed by defendants in producing matrices for records, 
until defendant should furnish your orator samples of records 
made from such matrices, or assure your orator that it would 
do so, and would fill orders for records from the same. 
Whether your orator is entitled to a statement of the matrices 
made for him and of the records pressed from each, Whether | 
the defendant is under obligation to fill orders for records 
which your orator has sent to it, which defendant has declined 
to honor, 

af : 

Whether defendant is entitled to charge to your orator’s 
account forty per cent., in addition to the amount paid by it, 
for talent in making records wherein it has rendered to your 
orator, the bills for talent employed. 

Whether defendant ts entitled to use the laboratory main- 
taincd at your orator’s expense, in making any matrices or 
records other than those ordered by your orator. 

Whether defendant is entitled to use matrices produced 
from talent ordered by your orator, and charge to his account, 

. except as, and when your orator orders records to be made 
therefrom. 

But that the defendant has failed and refused, and still fails 
and refuses, to arbitrate such questions or any questions aris- 
ing under such contract with your orator. 

Wherefore, your orator stands in need of equitable rclief, 
having no relief save in this Honorable Court, and prays :— 





Raymond R. Wile 
Research Library 








First.—That your Honors grant to your orator your writ of 
injunction, special until the hearing, and perpetual thereafter, 
enjoining and restraining the said Berliner Gramophone Com- 
pany, the defendant, and all persons claiming to act under 
its authority, from selling, delivering, or parting with, any gotio a1, 
of the gramophones, records, matrices, or goods, made by 
it, in compliance with said contract between the parties hereto, 
and also any other goods wherein your orator has an interest, 
to any persons other than those designated by your orator, 
save in so far as the defendant is reasonably entitled to sell and 
deliver the same to its stockholders, as provided by said 
contract. 


_Second—That your Honors grant unto your orator your 
writ of injunction restraining the said Berliner Gramophone 
Company, the defendant, and all persons claiming to act un- “42. 
der its authority, from using or employing said matrices, so 
as aforesaid manufactured for and at the expense of your 
orator, in stamping or producing records, other than such as 
shall be suitable for, and requisite to supply your orator with 
such records, as he may require, and order from time to time. 


Lhird-—That your Honors grant unto your orator your 
writ of injunction commanding the said Berliner Gramaphone 
Company, the defendaut, its officers and agents, to forthwith 
deliver to your orator, the records so as aforesaid stamped 
from matrices, manufactured for, and at the expense of your « 43. 
orator, and ordered by him, and now ready to be delivered, in 
compliance with the terms of the contract, entered into between 
your orator and the defendant, and according to their usual 
course of business. 


Fourth—That the said Berliner Gramophone Company, the 
defendant, may be decreed and required to pay to your orator, 
full compensation for all loss and damage, which he has sus- 
tained by reason of the aforesaid premises. 


Fifth —That the said Berliner Gramophone Company, the 
defendant, may be decreed and required to render to your “ 4. 
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orator, an account of all matrices and records, now in its pos- 
session or under its control. 


Sixth.—That your orator may have such other and further 
relief, in the premises, as the nature of the circumstances of 
the case may require, and which to your Honorable Court 
may seem equitable. 


May it please your honors, the premises considered, to 
grant unto your orator not only a writ of injunction issuing 
out of and under the seal of this Honorable Court enjoining 
the said defendants as heretofore prayed, but also a writ of 
subpcena to be directed to the said Berliner Gramophone 
Company, the defendant, therein and thereby commanding it, 
at a certain time, and under a certain penalty therein to be 
limited, personally to appear before this Honorable Court, and 
then and there full, true, direct, and perfect answer make, but 
not upon oath or affirmation, the benefit of which is expressly 
waived, by your orator, to all and singular the premises, and 
further to stand to, perform, and abide by such other orders, 
directions, and decrees therein, as to this Honorable Court 
shall seem mect and which may be made against it in the 
premises, and as shall be agreeable to equity and good con- 
science, 

And your orator will ever pray. 

FRANK SEAMAN, 

WALDO G. MORSE, 


Solicitor for Plaintiff, 
10 Wall Street, New York, N. Y. 


GEORGE E. SIPE, 
Of Counsel, p. 9. 
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Unitep STaTes OF AMERICA, 
SouTHERN District oF New York, | 
City or New York, = 
County oF New York, 


On this twentieth day of June, one thousand nine hundred, 
before me personally appeared Frank Seaman, to me known, 
and known to me to be the above plaintiff, who made solemn 
oath that he has read the foregoing bill of complaint, sub- 
scribed by him, and knows the contents thereof, and that the 
same is true of his own knowledge, except as to the matters 
therein stated, on information and belief, and as to these 
matters he believes it to be true. 


FRANK SEAMAN. 
Sworn to and subscribed before me this twentieth day of 
June, 1900. 
[SEAL] SAM. H. HITCHCOCK,: 


C7, S. Comianissioner, 
So. Dist. of N. Y. 
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contracts with Tate, Jones & Nellis, mentioned in the bill, 
should any such right of delivery exist—but said injunc- 
not take effect until the plaintiff, or some one 
for him, shall execute and file in this cause, a bond, with 
security to béNapproved by this Court, in the penalty of 
Five Thousand Dollars, conditioned to satisfy and dis- 
charge any costs at damages that may be incurred by 
the defendant by reason of the suing out of said injunc- 
tion, in case the same shall be dissolved. 
Ste: 
.A. K, FLETCHER, 
\ Clerk. 








Mem.: I hereby certify that the bond. required above 
has been executed and filed in the cause of Frank Seaman 
vs. The Berliner Gramophone Company, this the 27th 
day of June, 1900. 

Teste: 


A, K. FLETCHER, 
Clerk. 


Spa. IN Cuy, AND INJUNCTION. 


Frank Seaman 
Vv. 


The Berliner Gramophone Co. 


Serve on The Berliner Gramophone Company, 
Roanoke, Va. 


To 1st Monday in Aug., 1900. 
But not later than July 16, 1900. 
Watpo G. MOorsE, 
Gro, E. SIPE, 
P: Q. 


Lt 7 i i r 4 
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Memo.—Said Subpeena and Injunction was returned as 
executed by delivering to W. G. Robertson, Attorney and 
Agent for the Berliner Gramophone Company, at the City 
of Roanoke, Va., July 27, 1900. - 

And at another day, to wit, in the Clerk’s office of said 
Court, on the 6th day of August, A. D. 1g00, (being the 
first Monday in August, 1900) came the Berliner Gramo- 
phone Company, the Defendant, by Counsel, and filed 
its Answer to the Plaintiff's Bill, which, together with the 
exhibits therewith, is in words and figures following, to 
wit: 


*39 
Defendant’s Answer to Bill. 


In THE Cixncuit Court oF THE UNITED STATES IN AND FOR 
rHe Western DIsrrIctT oF VIRGINIA, 


Frank Seaman, Plaintiff, 4) 


| 
against 
eee | f In Eouity. 
Berliner Gramophone Company, 
Defendant, j 


ANSWER OF THE BERLINER GRAMOPHONE COMPAKY. 


To the Judges of the Circuit Court of the United States for the 
Western District of Virginia: 


The Berliner Gramophone Company, the defendant 
above named, saving and reserving to itself alJ, and all 
manner of exceptions to the manifold errors contained 
in the bill for answer thereto, or to such parts thereof as 
it 1s advised, it is material and necessary for it to answer, 
Says: 


I. The defendant admits to be true the first, second, 
third, fourth, fifth and sixth paragraphs of said bill. 
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2. The defendant admits the averments of paragraph 7 
of the bill, with the qualification that the plaintiti ceased 
to carry out the terms and provisions of his agreement 
with defendant, on or before October 2nd, 1899. 


3. The defendant admits the averments of paragraph 8 
of the ill, except the averment that plaintiff spent great 
sums of money in advertising: defendant is informed, and 
therefore avers, that most, if not all of the money spent 
in advertising the Berliner Gramophone, was spent by 
the National Gramophone Company and not by Frank 
Seaman personally, 


4. The defendant does not deny the averments con- 
tained in paragraph 9. 


5. The defendant does not deny that the description of 
the Gramophone and records contained in paragraph ro of 
the Bill is in the main correct. 


G. The defendant admits the averments contained in 
paragraph 11. 


7. That it is admitted, as averred in paragraph 12 of the 
Bill, that the sums paid by plaintiff for the employment of 
musicians and others, and for the manufacture of matrices, 
were expended and employed by defendant for plaintiff, 
for the purpose of furnishing records for sale and use, 
with such Gramophones as plaintiff might sell, and that 
such Gramophones, without said records, are wholly in- 
operative and of no value. Defendant however avers, that 
plaintiff had no right under the contract, to demand from 
the defendant the delivery of records, to be used upon 
other talking machines than the Gramophone. 


8. The defendant admits the averments contained in 
paragraph 13 of the Bill. 


g. The defendant denies that plaintiff has in all respects, 
well and truly, and according to the letter and spirit of the 
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contract performed the same on his part, and avers that 
the defendant has well and truly and according to the 
letter and spirit of said contract performed the same on 
its part. 


10. In October, 1896, plaintiff organized under the 
laws of New York, a Corporation known as the “National 
Gramophone Company,” the purpose of which was to take 
over the contract between the Berliner Gramophone Com- 


“pany and plaintiff. The said Company was organized with- 


out the approval of the Berliner Gramophone Company, 
and was never recognized in any way by the Berliner 
Gramophone Company as having any rights under the 
contract between it and plaintiff. From the organization 
of said Company, plaintiff bought Gramophones, Gramo- 
phone supplies, and records from the Berliner Gramophone 
Company, and turned them over to the National Gramo- 
phone Company, and said Company sold the same to the 
trade. In Mareh 18y9 the “National Gramophone Cor- 
poration” was organized under the laws of New York by 
the plaintiff, who supplied all the capital, the object and 
purpose of which was to manufacture and deal in talking 
machines “particularly the instrument commonly known 
as, and called Gramophone.” The certificate of incorpora- 
tion of the National Gramophone Company is hereto an- 
nexed marked Exhibit A. On June rath, 1899, the Na- 
tional Gramophone Company was dissolved, and subse- 
quently all of its assets were assigned and transferred to 
the National Gramophone Corporation. ‘The certificates 
of dissolution of the National Gramophone Company, and 
of the organization of the National Gramophone Cor- 
poration, are hereto annexed marked Exhibits B and: C. 
The said National Gramophone Corporation was never 
recognized by the Berliner Gramophone Company as hav- 
ing any right under the contract between the Berliner 
Gramophone Company and plaintiff. Nevertheless, plain- 
tiff, in violation of his contract, and without the permission 
of, and against the will of the Berliner Gramophone Com- 
pany, did, until recently, turn over to the said National 
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Gramophone Corporation, all or nearly all of the goods 
which he purchased from the Berliner Gramophone Com- 
pany, under the contract of October 10, 1896, Since Oc- 
tober 2, 1899, plaintiff has not ordered from the Ber- 
liner Gramophone Company any.Gramophones, but has 
ordered large quantities of records, nor has the Ber- 
liner Gramophone Company sold or delivered to the 
National Gramophone Corporation, or to any other 
person or Corporation, any Gramophones, except such 
as were ordered by the said plaintiff on or prior 
to October 2nd, 1899. Since October 2nd, 1899, the 
said plaintiff has persistently demanded that the Ber- 
liner Gramophone Company shall sell and deliver to him 
under the contract of October roth, 1896 (it to purchase 
the same for that purpose) a certain talking machine manu- 
factured by the Universal Talking Machine Company, 
Which machine is an infringement of the Graniophone, 
and against which Company suit by the defendant herein 
is now pending for caid infringement. The purpose af 
plaintiff in making this demand was to sell through the 
medium of the National Gramophone Corporation in- 
fringing machines manufactured by the Universal Talk- 
ing Machine Company. The certificate of organization 
of the Universal Talking Machine Company is hereto 
annexed marked Exhibit D, The plaintiff is a Director 
of the National Gramophone Corporation, has been its 
*40 
Treasurer, and has owned, if he does not own at present, 
a large if not controlling interest in its stock, and directs 
the business policy of the said Company. Defendant avers 
that plaintiff has fraudulently and maliciously conspired 
with said Company, and used said Company to enable 
him to evade the provisions of the contract of October 
10th, 1896, relating to the purchase by him of Gramo- 
phones, while at the same time he sought to avail himself 
of the privilege of buying records from the Berliner Gram- 
ophone Conmipany. 





tr. The defendant denies all of the averments con- 
tained in paragraph 15 of the Bill. 
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12. The defendant does not deny the number of rec- 
ords and the pfices therefor averred in paragraph 16 of 
the Bill to have been delivered to plainti# during the 
years 1897, 1898, 1899 and 1900. Defendant, however, 
avers that it has never declined or refused to furnish rec- 
ords to plaintiff, but that the later orders for records were 


held unfilled, until plaintiff should furnish to defendant ° 


a proper explanation of why he no longer ordered Gram- 
ophones, and why through his connection with the Na- 
tional Gramophone Corporation, and the Universal Talk- 
ing Machine Company, he had ceased to promote the 
Gramophone business, thereby violating his agreement of 
October roth, 1896. 


13. It is true as averred in paragraph 17 of the bill that 
the defendant has in its possession great numbers of mat- 


rices, but the title to such matrices is in the defendant and — 


notin the plaintiff. It is also true that defendant has in its 
possession various and numerous records, stamps, and such 


matrices, which it has always been ready and willing to- 


deliver to the plaintiff, upon assurances irom him that he 
would no longer continue to violate his agreement of 
October roth, 1896. Defendant is advised and therefore 
avers that owing to the many and manifest breaches of 
the contract of October roth, 1896, by the plaintiff it has 
at the present time the right to sel] such records to any 
other persons to whom it may desire; but up to the present 
time, defendant avers that it has not sold any of such rec- 
ords, nor has it threatened to sell the same. 


14. It is true, as set forth in paragraph 18 of the Bill, 
that plaintiff ordered from defendant large numbers of 
records, subsequent to the 18th day of April, and during 
the month of May, 1900, but defendant has deferred filling 
such orders for the reasons hereinbefore stated. Deiend- 
ant has not sent any bills to the plaintiff, for talent or mat- 
rices, since May Ist, 1900. It is true that since the first 
of May defendant has used matrices, made prior to the 
first of May, but is advised and therefore avers that it has 
a right so to do. 
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15. The defendant does not deny as averred in para- 
graph ty the number and value of the records ordered 
by plaintiff, but it does deny that it has ever refused to 
supply said orders. 


16. The defendant denies, as averred in paragraph 20 of 
Bill, that it has refused to fill the orders of plaintiff therein 
referred to, but has delayed filling the same, for the reasons 
herein before stated. Defendant further avers that, practi- 
cally, the only customer which the plaintiff has had, is the 
National Gramophone Company, and its successor, the 
National Gramophone Corporation. All of the orders 
referred to in paragraphs 18 and 19, with one exception 
contained a direction, that the records should be delivered 
to the National Gramophone Corporation, During all 
this: time, the National Gramophone Corporation, whose 
business and policy the plaintiff directed, was engaged in 
the sale of a talking machine known as the Zonophone, 
which was an infringing machine on the Gramophone, and 
to prevent which infringement, the Berliner Graniophone 
Company had fled bills in Iquity, against the National 


Gramophone Corporation, on May 26th, 1900. Defendant — 


further avers that on May 18th, 1900, the National Gramo- 
phone Corporation announced, that the Gramophone had 
been withdrawn from sale and that thereafter the Zono- 


phone alone, would be sold by them as appeared by ad- | 
vertisements of National Gramophone Corporation, an- | 


nexed hereto and marked Exhibits E and J. A large 
number if not all of the announcements and advertisements 
of the National Gramophone Company and the National 
Gramophone Corporation, and Universal Talking Ma- 
chine, including the announcement that the Gramophone 
had been withdrawn from sale, and that the Zonophone 
was to be sold in its place, were personally inserted by the 
plaintiff in various periodicals. On information and be- 
lief, defendant avers that plaintiff personally handed copy 
for such advertisements, to the advertising manager of 
McClure’s Magazine, The Chautauquan, Review of Reviews 
~ and Life, and Montreal Star. Copies of letters addressed 
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by the plaintiff to the Montreal Star are hereto annexed, 
marked Exhibits F and G. 


17. The defendant denies all of the averments contained 
in paragraph 21 of the Bill. 


18. The defendant admits, as averred in paragraph 22 
of the bill, that a great and large demand for thousands 
of such machines and records exists, but is without knowl- 
edge as to plaintiff’s desire to supply such demands, De- 
fendant denies all the remaining averments of said para- 
graph, 


19. The defendant denies, as averred in paragraph 23 of 
the bill, that plaintiff's loss if he has sustained any, has 
been caused by any unjust and arbitrary refusal by de- 
fendant, to deliver goods under and pursuant to the con- 
tract of October 1oth, 1896. Defendant is advised and 
therefore avers that if the plaintiff has any cause of action 


against the defendant, he has an adequate remedy at law, 


and that a court of Equity has no jurisdiction. 


20. The defendant does not deny the averments, con- 
tained in paragraph 24 of the Bill, but is advised and there- 
fore avers, that under the circumstances herein before fully 
set forth, it was entitled, in law, to delay the delivery of 
records ordered by the plaintiff since April 19th, 1900. 


21. The defendant admits, as averred in paragraph 25 
of the Bill, that plaintiff has demanded from defendant to 
furnish to him samples of new records, but defendant de- 
nies that it has refused to furnish such samples. De- 
fendant is advised, and therefore avers, that under the 
circumstances herein before fully set forth, it was not re- 
quired in law to furnish such samples. 





* 41 | 
22. The defendant admits, as averred in paragraph 26 of 
the bill, that plaintiff has demanded from it a statement ol 
the matrices made and on hand, and likewise of the rec- 
ords, but it denies that it has refused to furnish such state- 
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ment. Defendant is advised, and therefore avers, that for 
the reasons herein before fully set forth, ir was not in law 
obhged to furnish such statements. 


23. The defendant denies, that plaintiff was entitled, un- 
der the circumstances hereinbefore and hereinafter fully 
set forth, to demand arbitration as to any matters of dis- 
pute, as to the construction of the contract of October, 
1896. 


24. And the defendant, further answering says, that un- 
der the contraci-of October 10, 1896, plaintiff covenanted 
to order and purchase from defendant gramophones and 
gramophone goods, to the minimum amount of Ten thou- 
sand dollars, at manufacturing cost, during each and every 
calendar month. Plaintiff also covenanted to “use his 
best efforts to promote the gramophone business in the 
United Stites,” and to “advertise gramophones and gram- 
ophone pouds, prominently and freely as ‘Berliner’ Gram- 
ophones and ‘Berliner’ Gramophone goods.” Plaintiff 
- also covenanred not to “manufacture buy sell or use gram- 
ophones or gramophone goods, or any parts thereof, or 
other talking machine or parts thereof, except such as he 
buys from the licensor.” Plaintiff also covenanted not to 
“make use of any other name than that of Emile Ber- 
liner, in connection with gramophones and gramophone 
goods,” and not to “detach or deface any patent marks or 
other marks or labels, placed by the licensor, upon its 
gramophones, gramophone goods and publications,” and 
not to “add to them other marks or Jabels without the 
consent in writing of the licensor.” Plaintiff also cove- 
nanted to exlubit at all times, his books of account to de- 
fendant when requested. 

Defendant charges that plaintiff has broken the above 
covenants as follows: 

_ (a.) He has not from October 2, 1899, to the date of 
the filing of this bill, ordered gramophones and gramo- 


_ Same i Spee 
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phone goods to the minimum value of Ten thousand dol- 
lars, at manufacturing cost, during each and every calen- 
dar month. 

(b.) Plaintiff has not used his best efforts to promote the 
gramophone business, but on the contrary has constantly 
endeavored to injure said business, by combining with the 
National Gramophone Corporation, and the Universal 
Talking Machine Company, in placing upon the market 
and promoting the sale of the Zonophone, a machine 


which infringes the Gramophone. Instead of promoting: 


the gramophone business, he has done all in his power to 
promote the sale of a machine, made and sold by a rival 
company. 

(c.) Plaintiff has not advertised gramophone goods 
prominently and freely, as “ ‘Berliner’ gramophones and 
‘Berliner’ gramophone goods.” On the contrary, he has 


systematically suppressed the name “Berliner” in his ad-' 


vertisements, and in those of the National Gramophone 
Corporation which he controls, and in said advertisements 
he has also in many cases substituted the word “zono- 
phone” or the word “vocaphone” for the word “gramo- 
phone.” 

(d.) Plaintiff secretly and without the knowledge of the 
defendant, early in the year 1898 manufactured gramo- 
phone records. Defendant had no information of this 


breach of contract, on the part of plaintiff, until shortly 


before the filing of the bill in this action. 

(c.) Plaintiff has caused marks and labels, placed by de- 
fendant upon its gramophone goods, to be detached and 
defaced. In the spring of 1808, plaintiff instructed C. G. 
Child, at that time an employee of the National Gramo- 
phone Corporation, that he should not be too particular 
about the patent stamp bearing the name E. Berliner 
Gramophone, with dates of patent, stating that he, plain- 
tiff, did not care how much that was blurred or obliter- 
ated. 

(f.) On December 8th, defendant formally demanded 
that the plaintiff exhibit his books of account in order to 
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enable defendant to determine whether the plaintiff had 
complied with the contract of October roth, 1896, relat- 
ing to advertising. Plaintiff, however, refused to comply 
with deiendant’s request, and has never at any time ex- 
hibited to deiendant the proper books of account, which 
would ennble the defendant to ascertain the information, 
upon which the question in dispute had arisen. 

(g.) Plaintiff through his control of the National Gram- 
ophone Corporation permitted a consent decree to be 
entered against it, in a suit in equity insututed by the 
American Graphophone Company against Frank Seaman 
and the National Gramophone Corporation, which suit 
was brought to restrain the sale of gramophones and al- 
leged the infringement of the graphophone. The consent 
decree was entered on May 5, 1900. On May roth., 12th, 
18th., and June 27th, 1900, the notices or circulars marked 
“exhibits H. I, J, and K” were all sent out from the 
Nationai Gramophone Corporation’s office. 


25. Defendant further states that since April 1900 when 
the defendant came to a full knowledge of the acts and 
purposes of the plaintiff, it constantly appealed to him 
to explain his conduct and to comply with the terms of his 
contract. [ull opportunity was given him to do so, and 
it was not until after the present bill was filed that de- 
fendant on July 24, 1900, cancelled the contract, and on 
July 26, 1900, notified the plaintiff thereof. The resolu- 
tion of the Berliner Gramophone Company cancelling the 
contract and the notice to plaintiff thereof and affidavit 


of service are hereto annexed marked Exhibits L, M, . 


and N. 


26. Defendant is advised, and therefore avers, that ow- 
ing to the bad faith, which the plaintiff has displayed 
toward the defendant, and his numerous breaches of the 


contract of October 10, 1896, plaintiff has no standing . 


in a court of equity, to demand the relief prayed for in 
his bill, . 
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Wherefore defendant having answered prays that said 


bill be dismissed with costs. 


BERLINER GRAMOPHONE COMPANY, 


By 
| “THOMAS 58, PARVIN, 
[eas] President. 
Attest: 
Max H. BIeErnBaAum, 
Secretary. 


ALBERT B. WEIMER, 
) FREDERICK M. LEONARD, 
MARSHALL McCORMICK, 
Solicitors for Defendant. 


——— : : ———EE———— * 42 
STATE OF PENNSYLVANIA, 
County or PHILADELPHIA, 


Thomas S. Parvin, being duly sworn, deposes and says, 
that he is the President of the Berliner Gramophone Com- 
pany, defendant above named, and that the matters and 
things set forth in the foregoing answer, are true and cor- 
rect, in so far as they are within his own knowledge, and 


in so far as they are not within his own knowledge, he be- - 
lieves them to be true. 


THOMAS S. PARVIN. 
CTE] 


Sworn and subscribed to before me this 4th day of 
August, A. D. 1900. 


WILLIAM E. STOKES, 


[ Notartar) Notary Public. 


Raymond R. Wile 
Research Library 


= * hm 
+ ang ow 


EE ———— 
: —e Ss SS 
i 


weyers 


a 


STATE OF NEw YORK, a 
OFFICE.OF THE SECRETARY OF STATE,| 


I have compared the preceding with the original Cer- 
tificate of Incorporation of National 
Gramophone Corporation of New 
York™filed and recorded in this office 
on the 10th day of March 1899, and do 
hereby certify the same to be a correct 
transcript therefrom and of the whole 
of said original. 
Witness, my hand, and the Seal of Office of the Secre- 
tary of State, at the City of Albany, this Seventeenth day 
of July one thousand nine hundred. . 


J.B. H. MONGIN, 
Deputy Secretary ‘of Staite. 





Exhibit D, with Answer. 


CERTIFICATE OF INCORPORATION 
OF 


Se UNIVERSAL TALKING MACHINE 
COMPANY. 


We, the undersigned, desiring to form a corporation 
pursuant to the Business Corporation Law, all being of 
full age, citizens of the United States and residents of the 
State of New York, do hereby certify :— 
ee *AQ ee 

First-—The name of the proposed corporation is THE 
UNIVERSAL TALKING MacHINE CoMPANY. 

Second.—The purposes for which it is to be formed 
are:—To manufacture, buy, own and sell, coin actuating 
and other automatic devices, and also machines for re- 
producing musical and other sounds; to purchase and own 


| 
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material, to be used in the manufacture, production and 
operation thereof; to own, hold and control inventions, 
discoveries and patents, United States and foreign, issued, 
and to be issued, for and upon such machines and upon 
processes and systems, for the manufacture and production 
thereof, or the accomplishment of the results produced 
thereby; to license other, to prosecute such business, and 
vse said inventions and appliances, so far as may be con- 
sistent with the right which may be required by it; to 
introduce and exploit such inventions and manufactures; 
to own and control patents, inventions and discoveries, use- 
ful in such business; to manufacture, deal in, and sell 
articles which may be manufactured, and buy and sell arti- 
cles which may profitably be bought and sold, in connection 
with said business; to purchase, own and sell machinery, 
and other property, necessary or convenient in the trans- 
setion of the tnusiness of this company, to own, control, 
sell and deal in stocks and bonds of corporations, using 
such machines, eppliimces and inventions; and to deal in or 
with them, or any of them, so far as this may be done, 
11 accordance with the laws of the State of New York, 
and as shall be useful or advantageous, in conducting the 
business of the company; to buy or lease lands and build- 
ings, for the conducting of such business, and mortgage, 
lease, or sell the same, if expedient; to, raise means for the 
cor Juciing of such business, by tke issuing of bonds or 
other obligations and to mortgage for that purpose, the 
charter and franchise of this corporation; and in general 
to de and to perform any and a'l acts, and negotiate and 
carry out any and all the contracts and 2irangements, which 
shill be deemed, by its directors or officers, necessary, con- 
venient or advantagcous therein or thercto. 

Third —The amount of the capital stock is $20,000. 

Fourth —The rumber of shares of which the capital 
stock shall consist is Two Hundred ($200). And the 
amount of the capital stock with which said corporation 
will begin brsiness is One thousand dollars. 

Fifth—The locaiion of its principal office is to be in the 
city of Yonkers, County of Westchester, State of New 
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York, and its business is also to be carried on in the City 


of New York, and other cities throughout the United States: 


of America. 
Sixth—Its duration is to be fifty years. 
~ Seventh—The number of its directions is to be three. 
Eighth.—The names and post-office addresses of the di- 
rectors for the first year are as follows:— 

NAMES. Post OFFICE ADDRESSES. . 
Orlando J. Hackett, 10 Wall St., New York City, N. Y. 
Edward A. Reser, 10 Wall St., New York City, N. Y. 
William Moyse, Jr., 160 Broadway, New York City, N. Y. 


Ninth.—The names and post-office add esses of the sub- 
scribers, and the number of shares which each agrees to 
take in the consideration are as follows: 


. NUMBER 
NAMES. Post OFFICE ADDRESS. or SHARES. 


Orlando J. Hackett, ro Wall St., New York, N.Y, Fight. 
Edward A. Reser, 10 Wall St., New York, N. Y. Once. 
Willlam Moyse, Jr., 160 Broadway, New York, N.Y. One. 


In Witness Whereof, We have made, signed and acknowl- 
edged this ceitificate this 26th day of January, 1898. 
ORLANDO J. HACKETT. 
EDWARD A. RESER. 
WILLIAM MOYSE, Jr. 





STATE OF NEW YORK. | ss 
City AND County or New YorK. 


On this 29 day of January, 1898, before me, the sub- 
scriber, personally came Orlando J. Hackett, Edward A. 
Reser and William Mayse, to me known and known to 
me to be the individual described in and who executed 
the foregoing instrument, and severally acknowledged that 
they executed the same. 

| HARRY P. IVES, 

[SEAL] Notary Public, New York Co., N. ¥; 
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STATE OF NEW YORK, } “ 
County or New Yor, f° 


I, William Sohmer, Clerk of the County of New York, 

and also Clerk of the Supreme Court for the said County, 

the same being a Court of Record, Do 

hereby certify, That Harry F. Ives 

whose name is subscribed to the Cer- 

tiicate of the proof or acknowledg- 

ment of the annexed instrument, and 

thereon written, was, at the time of tak- 

ing such proof or acknowledgment, a 

Notary Public in and for the County of New York, dwell- 

ing in the said County, commissioned and sworn, and duly 

authorized to take the same. And further, that I am well 

acquainted with the handwriting of such Notary, and verily 

believe that the signature to the said certificate of proof, 
or acknowledgment, is genuine. 

Ju Testimony Thereof, 1 have hereunto set my hand 


and affixed the seal of the said Court and County, the 3; 


day of Feby., 1808. 
WM. SOHMER, 
Clerk. 


indorsed :—Certificate of Incorporation of The Univer- 
sal Talking Machine. 


Tax for privilere of organization 
of this Corporation, 


$25.00 


Under Shaper os, Laws of 1896, 
“aid t 


i) 
state Treasurer before Filing. 





STATE OF New York, \ 
OFFICE OF SECRETARY OF STATE, 
Filed and recorded Feb. 10, 18098. 


ANDREW DAVIDSON, 
Deputy Secretary of State. 


= ba lh. rs 
a 
‘<9 - 


ray, 
T 
a 
ns 


a 
a ihe By 
mag 


we 
td 


ee ee | ae 
' . 
— = 
- r = = 
Ly i 
4 at i 
eee See ee 
eo i ij 1 ee - e 


hy! 


I 
= 
- a a 2 tie a? b ie 
li: acheter Re ee 


' 

7 A 

+ ae le 

- , 

L af 
eb 

a 


Raymond R. Wile 
Research Library 





SVB. ; 


3 
*50 


STATE OF NEW YORK, Vises 
OFFICE OF THE SECRETARY OF STATE, | 


I have compared the preceding with the original Certifi- 
cate of Incorporation of The Universal Talking Machine 
Company filed and recorded in this 
office on the 10th day of February, 
1898, and do hereby certify the same 
be a correct transcript thereirom and 
of the whole of said original. 
Witness, my hand and the Seal of 
Office of the Secretary of State, at the 
City of Albany, this seventeenth day of July, one thousand 
nine hundred. 
J. B. H. MONGIN, 


Deputy Secretary of Siate. 
Ten Cent rele - 


Int. Rev. STAMP 
CANCELLED, 





Exhibit E, with Answer. 
\ 
‘ET aken out July sth, 1900, number of Zi/z.] 
‘\. ZON-0-PHONE. 
Improved GRAM—O-—PHONE. 
(Cour) 


The new disc machine, ‘combining the best features of 
our Gram-o-phone (which 1s. now abandoned, including 
its name) and the joint patents ‘of 

NATIONAL GRAM-—O-PHONE CORPORATION 
UniversaL TALKING Macuine Co. 
AMERICAN GRAPHOPHONE Co*SPANY 
CotumBIA PHonocrapH ComMPANy 


which companies have made an agreement ‘between them- 
selves for legal protection and commercial advantage. No 


disc machine other than the Zon-o-phone can be legally 


eo 





Raymond R. Wile 
Research Library 





ET 


{Lb - 
ae 


calls myNattention to the fact that you are accepting ad- 
vertisementSirom Mr. Blount, of Montreal, who advertises 
a competing Ywachine, and in which advertisements he 
mentions the Zoro-phone by name. This is unfair, and 
illegitimate advertisiag, and I ask that you see that no 
further advertising, which mentions this name, is accepted 
for insertion in the Starx. I have no objection to any 
legitimate advertising on thenmerits of the machine adver- 
tised, but I do not think that ome advertiser should be per- 
mitted to mention another adveNiser in your paper by 
name, This is regarded as illegitiniate in the States, and 
J presume that you will take the same broad, business-like 
view. : 













Yours Respectfully, 


(Signed) FRANK SEAMAN. 


Exhibit H, with Answer. 


FRANK J. DUNHAM, Orvitte D, La Dow, FRANK SEAMAN, 


President. Secretary & Gen'l Manager. Treasurer. 


NATIONAL GRAM-O-PHONE CORPORATION, 


874 BRoADWAY, 
[Cur] Cor. 18th St 


New York, May Ioth, 1900, 
To the Trade: 

We have it at last—a new model machine for 1900, 
conceived from a knowledge of the needs of the trade and 
born with a perfection scarcciy anticipated by ourselves. 
We have kept you waiting a long time, for which we 
are sorry; we have spent thousand of dollars in perfecting 
this gem, for which we are glad. “The end crowns the 
work.” We have now something to show, something 
artistic, something to talk about, something to please, no 
matter how dainty the taste, musically or mechanically. 
Every imperfection of the older types have been eliminated, 
It is new from its name, the Zon-o-phone, to its ingenious 
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winding gears and turn-table; it 1s much better than a 
Gram-o-plione ti results, and infinitely better in concep- 
tion, construction, design and workmanship. It is the 
handsomest talking machine on the market, of any make, 
and its work are on a par with its attractive appearance. 

We have not overlooked anything, not even the legal 
side, for we have just closed arrangements with the Ameri- 
can Graphophone Company, by which the broad and basic 
patents of the Zon-o-phone, are supplemented by all rights 
of the Graphophone patents, thus insuring our trade, for 
all time, freedom from any thought of litigation on account 
of iniringement. The joint protection of all patents, so far 
as disc machines are concerned, is given exclusively to 
the machines manufactured or sold by this corporation, 
thus giving to our output a Jegal protection never yet 
approached by any talking machine on the market, the 
Zon-o-phone becomes the talking machine par excellence, 
i its own particular field. 

*OI 

The Zon-o-phone can be furnished in three types: Type 
A, with bevelled plate glass sides, and brass horn, $25; 
Type B, with quartered oak sides, and brass horn, $22.50; 
Type C, including all Zon-o-phone improvements, fur- 
nished with heavy Japanned horn, $18.00. 

Immediate delivery can be made, and your continued 
favors are respectfully solicited. 

Very respectfully, 





NATIONAL GRAM—O-—PHONE CORPORATION. 


Illustrated catalogue and confidential list to dealers are 
enclosed. ie 


a | 
a 


ee ee ee 
=p 


. 
x i 


Ls - 
AE 


Raymond R. Wile 
Research Library 


Salter! 


== 


—_—— = 


S 
Ma 


Exhibit I, with Answer. 
Form No. 321—A 


New York. Philadelphia. Eallimore. Washington. Chicago. St.Louis. Builalo. 
Sau Francisco. Paris. Berlin. 


DINECTORS * 
M. E. Lyte, ANDREW DEVINE, F. J. WARHURTON. Enpwarkp D, Easton, 
R. F. CRomeEtLIN, Tuos, Kk. Wite,Jr. Paine Macusgo, Wa LleKeert Ssuri 


Joun J. Makers. 
EXECUTIVE OFFICES 


AMERICAN GRAPHOPHONE COMPANY. 


CoLUMBIA PHONOGRAPH Co., 
Sole Sales Agent. 


Epwarpb D. Easton, President. Hertert A. BupLtonc, Executive Officer. 
M, E. Lyte, Vice President. A. EB. CROMELIN, Assistant Executive Officer 
Wat. HERSERT Sairu, Treasurer, F, BiscHorr, Secretary. 


[cur] } 
Factory—Bridgcport, Coun. 


135-137 BROADWAY, 
New York Ciry, May 12th, 1900. 
Lo Dealers in Grain-o-phones: 

Some months since we issued a circular announcing that 
the Gram-o-phone infringed the patents of the American 
Graphophone Company, and that litigation was in prog- 
ress for an injunetion, accounting and damages. 

We have recently concluded an arrangement with the 
National Gram-o-phone Corporation and the Universal 
Talking Machine Company, whereby infringement is con- 
ceded, the Gram-o-phone is by them withdrawn from sale, 
and a superior disc talking machine, known as the Zon-o- 
phone is substituted and offered to the trade under the 
joint protection of the Graphophone, National Gram-o- 
phone and Universal Talking Machine Company’s patents. 

We believe the Zon-o-phone to be so superior to the 
Gram-o-phone that we shall offer it for sale with Grapho- 
phones in all of our establishments in the United States 
and in Europe. | 

Dealers can arrange with the National Gram-o-phone 
Corporation, for an exchange of any Gram-o-phones they 
may have on hand, and by securing Zon-o-phones will 
thus be free from liability to us. 

All who make, sell or use the Gram-o-phone or other 
fornis of unlicensed disc machines are liable to prosecution 
for infringement. 

Yours truly, 


FE. D, FASTON 
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Exhibit J, with Answer, 


Frank J. DUNHAM, ORVILLE D. La Dow, FRANK SEAMAN, 
Pre<ident. Secretary & Gen'l Manager. Treasurer. 


NATIONAL GRAM-O-PHONE CORPORATION. 
874 BROADWAY, 


[cur] Cor. 18th St. 


New York, May 18th, 1900. 


DEAR Sir:—We make the following statement for the 
benefit of all concerned: 

The Nationa! Gram-o-phone Corporation and the Uni- 
versal Talking Machine Company have formed an alliance 
With the American Graphophone Company and the Co- 
lumbia Phonograph Company, for the mutual advantage 
aul protection of the dise talking machine trade. 

On May sth a deeree was entered by Judge Lacombe, 
of the United States Circuit Court, decreeing the talking 
machine Gram-o-phone to be an infringement of the 
Graphophone patents. The Gram-o-phone is therefore 
abandoned, and the infringing features heretofore found 
by Judge Lacombe in his decision, granting a preliminary 
injunction, are by this joint agreement at the disposal of 
the National Gram-o-phone Corporation. 

The various patents of the above alliance are now 
merged in a new disc-machine to be known as the Zon-o- 
phone, which becomes the 1900 model of the Gram-o- 
phone Corporation, and is now ready for the market. 

The rights of the National Gram-o-phone Corporation 
therein are absolute and exclusive, and the rights of the 
trade to deal in the Zon-o-phone are conceded by all par- 
ties. The rights of the Zon-o-phone being exclusive, 
the alliance will operate jointly in defending and enforcing 
such rights against every other form of disc-machune. 

Graphophone suits against dealers in Gram-o-phones 
will be withdrawn in cases where the sale of the infringing 
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machines is abandoned, and the Zon-o-phone substituted 
therefor. | 

The continued sale of the Gram-o-plhone will entail pros- 
ecution. 

Blanks for agreements to these conditions will be pro- 
vided. 

The National Gram-o-phone Corporation will make 
special arrangements for the exchange of Gram-o-phones 
for Zon-o-phones, and is authorized to make arrange- 
ments for the disposition of Gram-o-phones now on hand. 
For the Graph-o-phone Co., they recognize the Zon-o- 
phone—its superior merits as a machine and its undisputed 
legal stattus—by placing it on sale, in connection with 
Graphophones, at their principal stores throughout the 
world. 

The Zon-o-phone will please you immensely. It’s 
new, it’s novel, it’s handsome, it’s artistic, it’s something 


to talk about; it’s free from patent litigation, its work is - 


ten times better than a Gram-o-phone, it’s the tallking ma- 
chine of the times. 

The Zon-o-phone is made in three types: Type A, with 
bevelled plate glass sides, and brass horn, $25; Type B, 
with quartered oak sides, and brass horn, $22.50; Type 
C, ineluding all Zon-o-phone improvements, furnished 
with heavy japanned horn, $18.00. 

In conclusion, we congratulate the trade on the final 
disposition of this question, and bespeak for the operations, 
of the alliance, abundant success and freedom from future 
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annoyance on the subject of patent litigation. 
Very respectfully, 





NATIONAL GRAM—-O—PHONE CORPORATION. 


Secretary. 
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Frasxk J. Duxuan, Orvitt—e D. La Dow, FRANK SEAMAN, 
President, Scerctary « Gea'l Manager. Treasurer. 


NATIONAL GRAM-O-PHONE CORPORATION, 
$74 BRoapway, 

[cut] Cor, 181h Se. 

New YORK, 
To the Trade:— 

In consideration of the conditions named in our agree- 
ment enclosed herewith and of the quotation recently 
made you on our Records, we respectiully request your 
signature to the original document and its prompt return. 
This we ask believing that our mutual interests will be 
best conserved by this form of understanding between us. 

Trusting to have your co-operation and early reply, we 
remain, 

Very respecttully, 


NATIONAL GRAM-O-PIIONE CORPORATION. 


This copy to be signed and returned to the National Gram-o-phone 
Corporation, $74 Broadway, New York. 


(Original. ] 


In consideration of the terms of the circular letter of the 
American Gramophone Co., dated May 12th, and of the 
circular leiter of the National Gram-o-phone Corporation, 
dated May 18th, granting the protection of the joint pat- 
ents of the Corporations named, under the conditions 
specified in said letters, and in further consideration of the 
exchange of Gram-o-phones for Zon-ophones, made by 
the National Gram-o-phone Corporation, I (we) hereby 


agree to abstain from buying, handling or dealing in any © 


form of talking machine using dise records, other than 
the Zon-o-phone. 


Signature, 
Date, . Street No. 


Business, City, State, 
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Exhibit K, with Answer. 


PHILIP MAUKO. - PHILIP MAURO ' CARLE AUDKESS: 
— " Mauiro-W ashisgiorn.” 
5. T. CAMERON, ; iNET EA an ' {Lichers Standard Code. 
REEVE Lewis. Cou FELON We Law, TELEPIUONE: 
C. A. L. MASSIE. OFFicKs: oe IF STREET, WasniIncton, D.C. Washington, 1394 
: . 137 Broapway, N. ¥. New York, 1 Cortlandt. 


New York, June 27th, 1900. 


DEAR Str:—The undersigned, counsel respectively for 
the American Graphophone Company, the Columbia 
Phonograph Company and the National Gram-o-phone 
Corporation, acting in their joint interests, beg to confirm 
the information which you have already received relative 
to the agreements recently entered into between the 
above named Companies. As an agent of the National 
Gram-o-phone Corporation you are protected in handling 
its product, by all the patents owned or controlled by all 
the Companies parties to said agreement. We are re- 
quested by our clients to convey to the agents and dealers 
of the National Gram-o-phone Corporation, the assurancé 
that, in the sale of Zon-o-phones, records and supplies, 
they will receive the full legal protection afforded by said 
patents. ) oe 

In the event.of any attempt by unauthorized persons to 
place on the market disc machines such as have been held 
to be infringements of patents controlled by the above 
interests, we will be obliged to you for prompt and com- 
plete information thereof. Our instructions are, to en- 
force the above described patents, by appropriate legal 
proceedings against all infringing makers, dealers or users. 

Respectiully, 


PHILIP MAURO, 
Counsel for American Graphophone Company 
and Columbia Phonograph Co. 


WALDO G. MORSE, 


Counsel for National Gram-o-phone Corporation. 


Raymond R. Wile 
Research Library 


iT 1 
Lat 


Exhibit L, with Answer. 
BERLINER GRAMOPHONE COMPANY. 


J, the undersigned, Max H. Biernbaum, Secretary of 
the Berliner Gramophone Company, do hereby certify 
that, at an adjourned meeting of the Board of Directors 
of the said Company, duly called and held on the 2oth. 
day of June, A. D. 1900, the following resolutions were 
unanimously adopted, viz.: 

“Resolved, That Frank Seaman has committed numerous 
wilful, gross and flagrant breaches of his cavenants con- 
tained in the agreement, dated October 10, 1896, between 
this company and the said Frank Seaman; 

“Resolved, Therefore, That this company is absolved and 
does hereby declare itself absolved from any and all ob- 
ligations to the said Frank Seaman on account of the said 
contract, and does further declare all the rights of the 
sail Frank Seaman under the said contract absolutely 
ended; | 

“And Resolved, That the President of this Company be, 
and he is hereby, authorized to notify the said Frank Sea- 
man of this Company’s decision as set forth in the forego- 
ing resolutions, and to take, on behalf of this company, 
any and all action which he deems expedient, whether 
by suit at law or in equity, or by other means, to protect 
the rights of this company in the premises, and to compel 
the said Frank Seaman to make full and adequate coin- 
pensation for the loss and damage suffered by this Com- 
pany as the result of the said Frank Seaman’s acts and 
defaults.” 

Witness my hand and the corporate seal of the said 
Company, this twenty-fourth day of July, A. D. 1900. 


(Signed) MAX H. BIERNBAUM, 
[SEAL] Seeretary. 
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Exhibit M, with Answer. 





BERLINER GRAMOPHONE COMPANY 
424 South roth St., Philadelphia. 


Cable Addrers 
“Cramophovc.” 
Subject. 


JuLy 24, 1900. 
Frank Seaman, Esg., 874 Broadway, New York City. 

Dear SiR:—I regret to inform you that you have com- 
pelled the Berliner Gramophone Company to declare itseli 
absolved from any and all obligations to you on account 
of the agreement, dated October 10, 1896, between the 
Company and yourself, and further to declare all your 
rights under the said contract absolutely ended. I en- 
close herewith a certified copy of three resolutions adopted 
the 29th. ult., to that effect. 

You are perfectly acquainted with the course that you 
have pursued and with my repeated warnings to you of the 
inevitable result. I cannot suppose, therefore, that the 
announcement which I make to you is in the least un- 
expected. Upon ample evidence in its possession, the 
Berliner Gramophone Company is advised, for the acts 
which you have committed, it is entitled to hold you per- 
sonally and strictly responsible, both in heavy damages 
and otherwise. You are well acquainted with the for- 
bearance and courtesy with which you have uniformly 
been treated, and your experience as a business man, ought 
to suggest to you, that such treatment usually comes from 
people of sincere and determined disposition, I need not 
therefore go into any further explanation. I only say to 
you with my usual directness that, unless you withdraw 
forthwith your suit in Virginia, and give me satisfactory 
acknowledgments and assurances in writing, you will 
force me to take against you personally such measures 
as will possibly exceed in severity anything that you have 
anticipated. 

Very truly yours, 
(Signed) THOS. S. PARVIN, 


President. 
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Exhibit N, with. Answer, 


STaTE OF NEw York, Pr 
City AND County or New YORK, | 


David L. Raine being duly sworn says that he resides 
in the city of New York, and is above the age of twenty- 
one years; that on the 26th. day of July, 1900, he served 
the annexed letter from the Berliner Gramophone Co. to 
Frank Seaman dated July 24th. 1900, and the annexed 
resolution of the board of directors of said Gramophone 
Company, upon said Frank Seaman at No. 874 Broad- 
Way, in the city of New York (Borough of Manhattan) 
by delivering the original copies of said letter to and 
by leaving the same with said Frank Seaman personally. 
Deponent further says that he knew the person upon 


whom he so served the said letter and resolution to be: 


the Frank Seaman named therein. 


DAVID L. RAINE. 


Sworn to before me this 26th. day of July, 1900. 


CHARLES W. MILLARD, 
Notary Public, New York Co. 
Cert. filed in Kings Co, 


ee ee | 
And at another day, to wit, at an adjourned Term of 
said Court, held on the 17th day of August, A. D. 1900, 
came again the parties, by counsel, and the following or- 
der was entered, viz. 
Frank Seaman, Plaintiff. 
versus. 


The Berliner Gramophone Com pairy, Defendant. 


This day came the Defendant, The Berliner Gramo- 
phone Company, by Counsel, and the Plaintiff Frank Sea- _ 
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man, by Counsel, and thereupon, the defendant moved 
the Court, to dissolve the injunction awarded in this 
cause, on the 25th day of June, 1900, whereupon, the 
Plaintiff objected to the hearing of the said motion, on 
the ground of insufficient notice, the absence of Waldo G. 
Morse, senior Counsel for the plaintiff, and the further 
ground, that the answer of the defendant, having been 
filed on the 6th day of August, 1900, the rules to which 
process were returnable, that the plaintiff was thereupon 
entitled to the next succeeding rule day, to file excep- 
tions to said answer, and upon the further ground, that 
the plaintiff had not received copies, and was not aware 
of the contents of the affidavits proposed to be submitted 
by the defendant upon the hearing of said motion; and 


the plaintiff thereupon moved the Court to continue the _ 


hearing of said motion to dissolve said injunction. Upon 
consideration whereof and argument of Counsel, for rea- 
sons satisfactory to the Court, it is this 17th day of Au- 
wust, 1900, uccordingly ordered, adjudged and decreed, 


that said motion of the Defendant, be docketed and the. 


hearing of said motion be, and the same is hereby con- 
tinued. 


a 5 : = 

And at another day, to wit, in the office of the Clerk 
of said Court omthe 6th day of September, A. D. 1900 
came the Defendant again by Courisel and filed certain 
affidavits and exhibits\therewith, wvhich are in words and 
figures, following, to wit, “i 













JOINT AFFIDAVIT 


OMAS S. PARVIN 
AND ‘ 


: BIERNBAUM. 
City anp CouNTy PHILADELPHIA, ] .. 
STATE OF PENNSYLVANIA, i 


\ 

Thomas S. Pdérvin and Max H. Biernbaum being duly 
sworn depose and say that they respectively are the Presi- 
dent and Secretary of the Berliner Gramophone Company, 
and are intimately acquainted with all the details of the 
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And on the same day the following order was entered, viz. :— 


Decree Filing Bill and Granting Injunction. 


Frank Seaman, Plaintiff, | 


vs. 
In Eouity. 


Berliner Gramophone Company, 
Defendant. 


Upon motion of the plaintiff, Frank Seaman, by Waldo G., 
Morse and Geo. E. Sipe, his counsel, and upon the reading of 
the plaintiff's bill, this day filed in this cause, properly verified, 
and the affidavits of Frank Seaman, Frances Crouch, John T. 
Judge, and Geo. R. Burt, filed therewith, verified on the 22d 
of June, 1900, this court doth order that an injunctfon be and 
the same is hereby awarded to restrain the defendant, the Ber- 
liner Gramophone Company, its servants, employés, and 
agents, until the further order of this court, from selling, de- 
livering, or otherwise disposing of, and likewise, from permit- 
ting or allowing any such selling, delivering or disposing of, 
within the United States of America, any of the gramophones, 
records, matrices or goods, manufactured by or forthe said de- 
fendant company, and referred to in a certain contract made by 
it, with the plaintiff, and dated the tenth day of November, 1896, 
and exemplified with the plaintiff’s bill, and, also, from like- 
wise disposing of or allowing the disposition of, any other 
goods wherein the plaintiff has any interest, to any other per- 
son or persons than the said plaintiff, or those designated by 
him, save in so far as the defendant is entitled reasonably to 
sell, deliver, or dispose of the same, to its officers, directors, 
and stockholders, not for sale, gain, or profit, and except in 
the District of Columbia, for use therein, as provided by said 
contract, and except, also, any deliveries they may now be 
entitled to make, under certain contracts with Tate, Jones & 
Nellis, mentioned in the bill, should any such right of de- 
livery exist, 
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But said injunction shall not take effect until the plaintiff, | 
or some one for him, shall execute and file in this cause a bond 
with security to be spiroed by this court, in the penalty of 
five thousand dollars, conditioned to satisfy and discharge any 
costs and damages that may be incurred by the defendant by 
reason of the suing out of said injunction in case the same 
shall be dissolved. 

§ 386. 

And on the same day Subpcena against the Defendant 
was issued, as follows, to wit: 


Chancery Subpcena. 
Issued 25 June, 1900. 


UNITED STATES OF AMERICA, 
, : | SS. 
WESTERN DISTRICT OF VIRGINIA, 


The President of the United States of America to The 
Berliner Gramophone Company, a corporation organized 
under and by virtue of the Laws of the State of Vir- 
ginia, and a resident of said State, having tts principal 
place of business at the City of Roanoke, in said State, 
Greeting: 

We command you, and every one of you, that you ap- 
pear before our Judges of our Circuit Court of the United 
States of America, for the Western District of Virginia, 
at the Clerk’s Office, in Harrisonburg, in said District, on 
the first Monday in the month of August next, to answer 
the bill of complaint of Frank Seaman, a citizen and resi- 
dent of the State of New York, this day filed in the Clerk's 
Office of said Court in Chancery, then and there to re- itn 
ceive and abide by such judgment and decree as shall on eae 
then or thereafter be made, upon pain of judgment beng a ae 
pronounced against you by default. - 


To the Marshal of the Western District of Login, to alt aa 
execute: ie fa 
Witness, The Hon. M. W. Fuller, Chief Justice of the __ Pk a 

Supreme Court of the United States of America, at Har- > 
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risonburg, this 25th day of june, in the year of our Lord | 
one thousand nine hundred and of our Independence the 
124th year. 
A. K. FLETCHER, 
[OFFICIAL SEAL] | Clerk, 


MEMORANDUM. 


The above named defendant is notified that, unless it 
enter its appearance in the Clerk’s office of said Court, 
at Harrisonburg, aforesaid, on or before the day to which 
the above writ is returnable, the complaint will be taken 
against it as confessed and a decree entered according. 


A. K, FLETCHER, 
[OFFICIAL SEAL] Clerk. 


See over for Injunction Mems. 


Indorscments:—Mem.: The defendant, the Berliner 
Gramophone Company, its servants, employes and 
agents, until the further order of this Court, are restrained 
from selling, delivering or otherwise disposing of, and 
likewise from permitting or allowing any such selling, 
delivering or disposing of, within the United States of 
America, any of the gramophones, records, matrices, all. 
goods manufactured by or for the said defendant Company, 
and referred to in a certain contract made by it with the 
plaintiff, and dated on the roth day of November, 1896, 
and exemplified with the plaintiff’s bill; and also from like- 
wise disposing of or allowing the disposition of any other 
es goods wherein the plaintiff has any interest, to any other 
ais person or persons than the said plaintiff, or those desig- 

nated by him; save in so far as the defendant is entitled rea- 
sonably to sell, deliver or dispose of the same, to its offi- 
cers, directors and stockholders, not for sale, gain or profit, 
and except in the District of Columbia, for use therein 
as provided by said contract, and except also, any de- 
liveries they may now be entitled to make under certain 
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same is hereby overruled, to which action of the Court 
the defendant objected, it appearing to the Court the 
Complainant’s Counsel denies the statement of facts 
herein, on motion of the Complainant leave is given him 
to file counter affidavits within 30 days from this date to 
be filed in this record as a part thereof when made. 


i Tee 
In THE CrRCUIT COURT OF THE UNITED STATES FOR THE 
WESTERN DISTRICT OF VA, 


Frank Seaman, Plaintiff, 
vs. 


The Berliner Gramophone Co. 


This day the rst of Novemer 1900 came the parties 
plaintiff and defendant where upon the motion of the de- 
fendant made Aug. 17 1900 to dissolve the ‘injunction 
awarded in this cause on the 25th of June 1900 having 
been fully considered upon the record of this cause and 
argument of Counsel, it is ordered adjudged and decreed 
that the said motion to dissolve said injunction be and 
the same is hereby denied and that said injunction be 
continued the final hearing of this cause. 


In THE Circ Court OF THE UNITED STATES FOR THE : 
WESTERN DISTRICT OF VIRGINIA. i 
Frank Seaman 
VS. 
Berliner Gramophone Company. 


The above named defendant deeming itself aggrieved by 
the decree made and entered in the above entitled cause on 
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For THE District or New Tersry. 
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In Equity. 





FRANE Stawax, L NITED ‘Srates 
GRAMOPHONE COMPANY and 
BERLINER GRAMOPHONE Con- 


PANY, 
869 Complainants. — \ 
i 
VicToR TALKING MacHixse£ CoMm- 
PANY, 
Deiendant. / 


Sur Motion for Preliiinary Injunction. 


Affidavit of Marshall McCormick. on behalf of de- 
fendant. 


State of Virginia. } 
County of Clarke. 

870 Marshall McCormick. being first duly sworn. de- 
poses and says as follows: 


1. ] am forty-three vears of age. a resident of Berry- 
ville, Clarke County. Virginia, and have been actively 
engaged in the practice of Jaw in the State and Federal 
Courts of Virginia for over thirty vears. ’ 

2. ] have been, and am still. one of the counsel] and 


solicitors of the Berliner Gramophone Company, in all 
of its litigation arising and pending in the Federal 








Te ee 


oo en sas i - 





Raymond R. Wile 
Research Library 





F 


2G1 


Courts. Circuit and Appellate. in the State ef Viringiz. 
in suits brought against it by Frank Seamien, the com- 
plainant in the above entitled suit: and I have taken en 
active part in the preparation of the various pleadings 
and in the arguments, both oral and printed. in the 
said litigation. 

] am therefore famihar with al] ot the details of the 
entire litigation, beginning with the original suit. Aled 
on June 25, 1900. in the Circuit Courr of the United 
States for the Western District of Virginia. 


. 


3. | am and have been since the institution of the 
suit, the associate counsel or Mr. I. W. Nordinger. ior 
the United States Gramophone Company. one of the 
above named complainants in the suit brought by 
Frank Seaman against it in the Circuit Court of the 
United States for the District of West Virginia. in 


October. 1900. re 


4. ] have read the bill of complaint and the motion 
papers filed by the complainants in the above entitled 
cause against the Victor Talking Machine Company. 
and have familiarized myself with the contents thereat. 


5. The original bill of Frank Seaman v. The Ber- 
liner Gramophone Company. was filed in the Circuit 
Court of the United States for the Western District 
of Virginia, on or about June 25. 1900, and an in- 
junction was awarded thereon on that day by the Hon. 
John -Paul, now deceased. the then Judge of said 
Court, and the order of injunction will be found on 
page 85 of the Transcript of Record No. 403. of the 
United States Circuit Court of Appeals. Fourth Cir- 
cuit, stvled the “Berliner Gramophone Company. Ap- 
pellant. v. Frank Seaman. Appellee.” One or more 
motions were made to dissolve the said injunction. 
and on November 1, 1900. an order was entered by the 
said Circuit Court of the United States for the West- 
ern District of Virginia. refusing to dissolve said in- 
junction and continuing the same. (Page 543 of said 
record ). : 
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rom this order an appeal was prayed for and al- 
, 544 and 835). The case. on 


Cal 


haved (see pages 34 
the appeal. was argued and submined in May. 1901, 
and on July 6. 1901. the appeal was decided and the 
decree ul November 1. 1900, Was reserved and annull- 
ed. The concluding paragraph of the decree of the 
Circuit Court of Appeals for the Fourth Circuit, 1s as 
follows: 

“It is now here ordered and adjudged and decreed 
by this Court thal the decree of the said Cireunt Court 
sn this cause be. and the same is hereby reversed with 
costs: and this cause !s remanded to the said Circuit 
Court of the United States for the Western District 
of Virginia, at Harrisonburg. with directions to dis- 
miss the till without prejudice. 

On the same day the mandate of the said Cirenit 
Court of Appeals. signed by Henry T. Maloney. Clerk 
of the said Court. and addressed to the Judges of the 
Circuit Court of the United States ior the Western 
District of Virginia. was sent down to the lower court. 

On September 3. 1901. the said Cirenit Court of 
the United States for the Western District of Virginia. 
entered the following order on said mandate: 

“The mandate and judgment of the Honorable. the 
Circuit Court of Appeals. in this case having been 
transmitted by the Clerk of this Court to this Court, 

It is ordered, adjudged and decreed that the judg- 
ment of the Circuit Court of Appeals be. and the same 
is hereby declared to be, the judgment of this Court. 
It is further ordered and decreed. pursuing the terms 
of said mandate. that the bill in this cause be dismissed 
for want of jurisdiction and without prejudice. The 
bill being thus dismissed for want of jurisdiction, no 
order is made with respect to the costs of the cause in 
this court. 

(See Citizen’s Bank v. Cannon. 164 U. S., 3290.) " 

CHARLES H. SIMONTON., 
3 Sept.. 1901. Circuit Judge.” 


a 
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25. 1g0c, was thereupon dissolved, 


6. On or about December 7. 14000. the said Frank 
Seaman nlecd. withom leave of court, an amended sup- 
plemenial bill (see page 7 of the Transcript of the 
Record of the Lited States Circuit Court ot Appeals. 
Fourth Circuit, No. 412. Berliner Gramophane Com- 
pany. Appellants. v. Frank Seaman. Appeliee '. 

It will be cbserved that this amended’ and siupple- 
mental bil] was fled prior to the opinion of the Cir- 
cuit Court of Appeals on the appeals from the order 
of Nov. 1. 1900. At the January Rules. igor. the de- 
fendant filed ite demurrer to the said amended supple- 
mental bill. and on January &. 1001. it filed its answer 
thereto. (See pages 16. 17, 1&8. 19. etc.. of the said 
Transcript of Record. No. 412.) 

On March 23. 1901. the Circuit Court of the United 
States for the Western District of Virginia, entered 
an order. based on said amended supplemental bill. the 
exhibits therewith filed. and onthe demurrer. answer 
and exhibits of the defendants thereto. This order 
1s simply awarded an injunction restraining the defend- 
ant company. until the further order of the court. from 
the further prosecution of a suit which had been in- 
stituted by the said company against T'rank Seaman in 
the Circuit Court of the United States for the South- 
ern District of New York, on the jaw side thereof for 
the recoverv of damages, for a hreach of the contract 
of Oct. 10, 1896. From this order or decree an ap- 
peal was taken to the Circuit Court of Appeals for the 
Fourth Circuit, and the record of that appeal is No. 
412. The Circuit Court of Appeals afirmed the de 
cree of March 23. 1901. Mv opinion is that this onlv 
meant a stav of that proceeding in New York until 
there could be a determination under the original bill. 
on the merits of the case. It will be seen that the 
Circuit Court of Appeals in affirming the decision of 
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the Lower Court. must have treated the case as af 
March 23. 1901. at which time there had been no deci- 
sion of the Circuit Court of Appeals on the Appeal 
then pending. and therefore the single question before 
the Circuit Court of Appeals was whether or not as 
of that dav—namelv, March 23. 1001—of the Cir- 
cuit Court of the United States for the Western Dis- 
trict of Virginia should have entered such an order, 
the appeal having been instituted and the original in- 
junction still in force as of that date. 

It will be seen. therefore as a matter of fact shown 
by the record that on September 28. 1901. the only in- 
junction in the Virginia Litigation was that of March 
23. 1901, Which restrained the further prosecution of 
the suit for damages in the Circuit Court of the 
United States for the Southern District of New York 
by the Berliner Gramophone Company against Frank 
Seaman. There was. as a matter of fact. no other in- 
junction then in existence. 


7. On October 29. 1901. Frank Seaman. the com- 
plainant in the above entitled suit. bv his counsel. gave 
notice that a motion would be made before the Hon. 
Charles H. Simonton, one of the Judges of the Cir- 
cuit Court of the United States for the Fourth Circuit, 
at Richmond, Va.. for leave to file a petition asking 
further leave to file an amended and supplemental! bill, 
a copy of which petition as well as a copy of the pro- 
posed amended and supplemental bill was attached to 
the notice. The application was not heard at or on 
the day fixed in the notice, but heard in December. 
1901, before the Hon. Henry C. McDowell, who had 
in the interim been appointed to succeed the Hon. 
John Paul, late Judge of-the District Court of the 
United States for the Western District of Virginia. 
Leave was given the plaintiff to file his amended and 
supplemental bill, and in the tenth paragraph thereof 
this language will be found. 


“to. That your orator desires to withdraw, and 
hereby does withdraw. from his said amended and sup- 
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plementa] bill ot complaint all and all reference to the 
allegations. matters and things set forth therein, as 
contained in, and by way of reference to said original 
bil]. and all pravers for injunction. mandatory or other- 
wise. In said or:ginal bill contained. and in hen thereoi 
tu allege. plead and pray. as a part of this his bill 
amendatory ot and supplemeniary thereto. as follows.” 

On April 30. 1902, Judge IicDowell. acting on the 
praver for an injunction, entered an order awarding 
the injunction as praved for in the bill. The bond re- 
quired by this injunction order was not executed until 
sometime in June or July, 1902. the exact date not now 
remembered. At the September Rules. 1902, the Ber- 


liner Gramophone Company flied its answer to this . 


second amended and supplemental] bill. and on the 24th 
dav of October, 1902. the complainant. Frank Seaman: 
deposited in the Clerk’s office of the Circuit Court of 
the United States for the Western Distnct of Virginia 
his replication to this answer, but it was not formally 
filed unti] the November Rules, 1902. Under this 
seconded amended and supplemental hill notice was 
served by the plaintiff, returnable Dec. 23. 1902. that 
an application would be made that day to the Hon 
Henrv C. McDowell, Judge of the District Court. and 
as such of the Circuit Court of the United States for 
the Western District of Virginia, to enter an order ap- 
pointing a special examiner to take the evidence on the 
part of the plaintiff. The counsel for the defendant 
had prepared pnor to this time and sent to the said 
Judge an order requiring the plaintiff, the parties being 
at issue, to take his evidence by depositions in support 
of the allegations of his bill within a time to be limited 
by the Judge and giving to the defendant the right. 
after the completion of the plaintiff's depositions in 
chief. to take its evidence in support of the allegations 
of its answer, and in rebuttal of the plainnff s evidence. 
and giving to the plaintiff, after the completion of the 
defendant's evidence. a limited time within which to 
take his evidence in rebuttal of such new evidence as 
might be introduced by the defendant in its depositions. 
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Up te this point of time no action has been taken 
the court either upon the order presented by the plain- 
ui tor the appointment of a Special Exeminer. or 
upon the order submitted by the defendant's counsel 
requiring the taking of depositions by both parties 
whhin a limited time. The answer to the defendant 
company demied al] the material allegations of the 
plaintiff's second amended and supplemental bil!. and in 
addivion thereto it alleged affirmatively various and 
sundry breaches of the contract upon the par: of the 
complainant. Frank Seaman. 


&. The injunctive order of April 30. 1902. awarded 
on the second amended and supplemental! bill end re- 
ferred to in bill of complaint in the case at ber. was 
in no sense an order adjudicating any rights of Frank 
Seaman under the contract of October 10. 1866, but 
was merely an order, in the nature of an cx perte in- 
junction to preserve the status quo of the parties pend- 
ing the final hearing of the case on its merits. The an- 
swer of the defendant company had not been filled at 
the time this order was granted, and its appearance 
was by counsel] simply for the purpose of objecting to 
the granting of the ex parte injunction. which was 
based upon the allegations of the second amended and 
supplemental bill. and the record of the entire case as 
it then stood. . 


9. The degree of September 24. 1900. page 503 of 
the record No. 403. was nothing but a rule upon the 
defendant company to show cause why the injunction 
of June 25. 1900. should not be enlarged, so as to en- 
join and restrain the defendant company from giving 
away or offering to give away, except in the District 
of Columbia. anv of the goods or articles or parts 
thereof contracted to the plaintiff under the contract 
of October 10, 1896, other than was provided for in 
said contract. 

On September 29, 1900. page 501 of record No. 403. 
the defendant company filed its answer to this rule 
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and the gurther consideration of the matter was post- 
poned ic and set down to be heard on the 1oth dav af 
October, 1g00. at Abingdon. Va.. that being one of 
the places of session of the said District Court of the 
United States for the Western District of Virginia. 
This rule was subsequently discharged and the applive- 
tion of the complainant for an enlargememt of his in- 
junction of June 28. 1900, was denied. 


10. The order of March 29. 1902. referred to in the 
bill of complaint in the case at bar was simply an order 
holding the Berliner Gramophone to be in contempt. 
because it had continued the prosecution of its suit in- 
stituted in the Southern District of New York against 
Frank Seaman for damages. The Berliner Gramo- 
phone Company had in good faith proceeded with the 
conduct of this suit for damages under the advice ot 
counsel], and in the full belief that the decision of the 
United States Circuit Court of Appeals. for the Fourth 
Circuit. of Julv 6. 1901, whereby the original bill and 
the injunction awarded thereon of date June 25. 1900. 
had been dismissed and dissolved. operated to dismiss 
the amended and supplemental bill. which formed part 
of and was read into the original bill. 


11. The decrees of October 4, 1900, and Mav 15. 
1QOI. were decrees entered in this suit brought bv 
Frank Seaman v. The United States Gramophone 
Company in the Circuit Court of the United States 
for the District of West Virginia, and the Honorable 
Judge of that Court held, that the West Virginia pro- 
ceeding was ancillary to and based upon the litigation 
pending in Virginia. This proceeding is still pend- 
ing in the Circuit Court of the United States for the 
Northern Dstrict of West Virginia. and because it has 
been held to be a proceeding ancillary to the litigation 
in Virginia no step has been taken to speed the cause. 


12. It is clear. therefore, from this narrative of facts 
as they appear in the records referred to. that the 
only injunction existing af this tine against the Ber- 
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rights of the complamant or defendant. but was de- 
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hearing could = had upon the meriis of the case. when 
the rights of all parties could be fairly and properly 


determined. 


This statemem is based upon the fact that the sec- 
ond amended and supplemental bill « Paragraph 10) 
withdraws in substance and effect the first amended 
and supplemental bill. filed December 7, 1900, and 
hereinbefore referred to. Ii the amended: bil] itself 
was withdrawn this deponent assumed that the injunc- 
tive order of March 23. 1901, must have been With- 
drawn and abandoned along with the abandonment of 
the bill itself, 


On September 28. 1G¢01. the only ‘injunction 
then pending against the Berliner Gramophone Com- 
pany in the Virginia litigation was that of March 23. 
1901. which as before stated only enjoined the Ber- 
liner Gramophone Company from the further prosecu- 
tion of its suit for damages against Frank Seaman. in 
the Southern District of New York. With the ex- 
ception of this last named injunction. no other existed 
as of Sept. 28. 1901. against the Berliner Gramophone 
Company, because the order of April 30. 1902 had not 
then been entered nor had the second amended sup- 
plemental bill. om which said order was based. been 


894 Ried, and because the injunction of June 25, 1900. had 


been dissolved and the bill on which it was granted 
had been djsmissed, as hereinbefore stated by the man- 


‘date of Circuit Court of Appeals of the United States 


for the Fourth Circuit, and by the order entered By 
Judge Simonton of Sept. 3, 1901. 

There has never been an order entered in anv one 
of the suits pending in Virginia based upon the merits 
of the case. On the contrary every order. which up 
to this point of trme have been entered has been based 
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upon the pleadings. supported hy ex perie afidavirs and 


ename documentary testumony. There has therefore 
been no adjudication of the nights or either the com- 
plainamt or the defendant. but a reference to the an- 
swer of the defendant to the second amended and sup- 
plemental bill, hereinbefore reterred to, will shaw that 
every claim of Frank Seaman. the complainant in this 
suit, to the exercise of any rights under the contract 
ot October ro, 189. as distinetly denied and vigorous- 
iv contested. As before stated the taking of proois 
by formal depositions, either uncer the order for the 
appointment of an Examiner. if entered. Or under 
the order proposed by the defendant company. limit- 
ing the time within which the deposition shall be taken 
and completed. if adopted by the court. will doubtless 
be commenced within a short time and I beheve that 
the case can be mace readv for a hearing on the merits 
within the next ninety davs 


14. ] am familiar with al] the details di the Vir- 
ginia litigation between Frank Seaman and the Ber- 
liner Gramophone Company. and I] have spent much 
time and labor in the examination of the record and 
in the study of the contract of October 10, 1896: and 
I have examined a number of authorities—all that 
have been accessible ta me—bearing upon the question 
involved in the controversy: and. after a most care- 
ful study and consideration of the facts and the law, 
as far as I have been able to examine the latter. I do 
not believe that the complainant, Frank Seaman. can 
maintain his suit in the Virginia courts for the specific 
execution of the contract of October 10. 1806. but on 
the contrary my decided belief is that the Berliner 
Gramophone Company, because of the numerous 
breaches by said Seaman. of the contract of October 
10, 1896, was as a matter of Jaw warranted and jus- 
tied in the abrogation or rescission of said contract 
of October 10. 1896. under which I think all of Sea- 
man’s rights have ended. There is nothing in the 
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record. so far as this deponent has been able to see. 
that shows any violation by the Berliner Gramophone 
Company of the contract of October 10, 1896, but 
upon the contrary the evidence abundantly shows. not 
only 2 purpose upon its part to fulfl every obligation 
of that contract. but an effort to persuade Frank 
Seaman to comply with the terms of the contract on his 
part and thus avoid the necessity on the part of the 
Berliner Gramophone Campany of the rescission of 
the contract. 

I refer, in support of this. to the amdavit of Mr. 
Thos. S. Parvin, page 136 of Transcript of Record 
No. 403. and the exhibits filed therewith. 


15. I call special attention to the decision of Judge 
Coxe overruling the defendant's demurrer in the case 
of the Berliner Grarnophone Company v. Frank 
Seaman. 11 Fed. Rep., page 679 (UL. S. Circuii, 
So. Dist. of N, Y¥.. Nov. 25, 1901) which is an 
action at jaw bereinbefore referred to and brought 
by the Beriiner Gramophone Co. v. Seaman, claiming 
$300.000 damages for the breach of the contract of 
October 10, 18906. 


16. I omitted to mention the fact that after the 
opinion and mandate of July 6. 1901, of the Circuit 
Court of Appeals of the United States, Fourth Cir- 
cuit, the complainant. Frank Seaman, filed in the 
Clerk’s office of the Supreme Court of the United 
States, on July 10, 1901, a petition in which he prayed 
for a writ of certiorari to the Circuit Court of Appeals, 
of the United States, for the Fourth Circuit, which 
Said petition is still pending in said court, and no 
action or notice of action has been had or given there- 
under. 

I desire to produce and file with this affidavit, print- 
ed copies of the records in the Virginia and West 
Virginia litigation, hereinbefore referred to: which 
copies I believe to be correct copies and they are 
marked respectively A, B, C, D, and E. Exhibit A 
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ig a transcript of the recurd hereinbefore reierred to 
as No, 403: Exhibit B is a transcript of the record 
hereinbefore referred to as No. 412: Exhibit C is a 
transcript of the record of the United States Gramo- 
phone Ca. v. Frank Seaman: Exhibit D is a printed 
capy ar transcript of the record showing copies of such 
papers as have been filed in the Virginia htigation sub- 
sequent to Mav 16, 19001, and Exhibn E 1s intended 
to embrace the opinion of July 16. 1901. the mandate 
of the Circuit Court of Appeals and the order of the 
Circuit Court of the United States for the Western 
District of Virginia, dated Sept. 3. 1901. and all of 
which have been hereinbefore referred to. 

I desire to say in concluding this narrative that I 
have no sort of connection with the Victor Talking 
Machine Company, either professionally or otherwise, 
and that J have no kind of interest in the result of this 
suit. I have made this afhdavit because of my fami- 
harity with the record as a matter of convenience to 
the counse] who have requested me to put the matter 
in some methodical and systematic shape. 

MARSHALL McCORMICK. 
Sworn to and subsctibed before me 
this 31st dav of December. 1902. 
Eugene Glover. 
Notary Publit. 
( Seal. ) 


I certify that under the laws of 
Virginia no tax is required 
upon the sea] afhxed to this in- 
strument. = 
Teste. 
Eugene Glover, 
Notary Public. 
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go4 Deerce of 2 September, 1901. 
IX THE CIRCUIT COURT OF THE UNITED 3 - 
STATES a 


For THE Wester District oF VIRGINIA. 


FRANK SEAMAN, 
Piaintiff. 
+m In Equity. - 
BERLINER GRAMOPHONE Com- 
PANY, ; 
Defendant. | >i 5 


ree hea | 
| 


Lt 
oO 
cat 


The mandate and judgment of the honorable the 
Circuit Court of Appeals in this case having been 
transmitted by the clerk of that court to this court. 

It is ordered, adjudged and decreed that the judg- 
ment of the Circuit Court of Appeals be, and the same 
is hereby declared to be, the judgment of this Court. 
It is further ordered and decreed, pursuing the terms 
of said mandate, that the bill in this case he dismissed : : 
for want to jurisdiction and without prejudice. The a are 
bill being thus dismissed for want of jurisdiction, no 4 ; 7 
order is made with respect to the costs of the case in 
this court. (See Citizens Bank v. Cannon, 164 U. S.. 


322.) 





906 CHARLES H; SIMONTON, 
Circuit Judge. 
3 Sept., 1901. 


Filed 4 Sept., 1901. 
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Decree of 12 November, 790]. 907 
IN THE CIRCUIT COURT OF THE UNITED 
: STATES. ; 


For THE WeEstEeRY DisTRICT OF VIRGINIA. 


Se 
FRANK SEAMAN. 
Plainuf. 
‘s \In Fquitv. 
BERLINER GRAMOPHONE (Cow- 
PANY, 





Defendant. 


go& 





The plaintiff having given the defendant notice thar 
he would on this the 12th dav of November. move the 
Honorable Charles H. Simonton, Circuit Judge fur 
leave to file his petition for leave to file his amended 
supplemental bill in this cause. and it appearing that 
due notice has been given the defendant the Berliner 
Gramophone Company on this day came the parties 
e plainuff and defendant and thereupon it is ordered 

that said motion be docketed and set down for hear- 
x ing at Harrisonburg Virginia where this suit is pend- 
ing after ten days-notice of the time of said hearing 
3 shall have been given the defendant. 
; CHARLES H. SIMONTON. 
Circuit Judge. 909 
13 Nov.. 1901. 
Filed Nov. 14, 1901. 
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Is tHE, CERCLIT COURT OF 


THE LAXITTED 


For THE \WESTERN DistTRICT OF VIRGINIA. 





FRANK SEAMAN 


Plaintiff, 
Vs. 
BERLIXER (GRAMOPHONE Cox- 
PANY, 
Deiendent. 





\In Equity. 


The plaintiff having heretofore given the detendant 


notice that he would on this the oth of Dec., 1901 move 
the court for leave to file the petition to file the amend- 
ed and supplemental bill in this cause this dav came 
the plaintiff and on motion the said motion is docketed. 
and the hearing thereol continued unti] tomorrow ar 
10 o'clock A. M. counsel for detendant not appearing 


today. 


HENRY C. McDOWELL. 


Dec. 9. 1901. 
Filed same day. 


i ee 


District Judge. 
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IN THE ‘CIRCUIT COURT OF THE UNITED 
SALES, 


\ 


For THE WESTERN DISTRICT OF VIRGINIA. 





FRANK SEAMAN, 
Plaintiff. 
we \ In Equity. 
BERLINER GRAMOPHONE CoM- 
PANY, 
Deijendant. 
Gl4 

This dav came the plaintift and moved the court for 
a rule against the defendant requiring it to show cause 
whv it should not he proceeded agaist as in contempt 
of the injunction order entered herein on March 22. 
1g01 and the defendant not appearing on motion of 
the complainant it 1s ordered that said motion be 
docketed and the hearing thereof continued until to- 
morrow Dec. 10, 1901 at 10 o'clock A. M. 

HENRY C. McDOWELL, 
. District Judge. 
Dec. 9. 1901. 
Filed and entered Dec. 9. 1901. 
Ay AS. F. 
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as weeree oF 10 December, 1g¢0!. 
IX THE CIRCUIT COURT OF THE UNITED 
STATES, 
For THE \WESTERN DistRICT OF VIRGINIA. 
FRANK SEAMAN, 
Plaintfi, 
VS \ In Equity. 
BERLINER GRAMOPHONE COM- 
PANY, 
Defendant. 





On this the rain dav of December. 1901. came the 
plaintiff, Frank Seaman, by counsel, and renewed his 
motion for a rule against the defendant tc show cause 
why it should not be proceeded against as in contempt 
of the injunction order entered in this cause on March 
23rd. 1901. and submitted on said motion, the affidavit 
of Waldo G. Morse. with exhibits accompanying the 
same. 


Upon consideration whereof. it is ordered. adjudged 
and decreed that a rule do issue against the defendant 
the Berliner Gramophone Company, returnable before 
the Judge of this court, Hon. Henry C. McDowell. 
sitting in chambers at Bristol, Virginia. on Thursday. 
December i1gth. 1901, at 12 o'clock, M. 

And it 1s further ordered, that a copv of this order 
be mailed by the clerk of this court to Marshal] Mec- 
Cormick, Esq., Berrvville, Va.. to F. M. Leonard, 
Esq., Forrest Building. Philadelphia. Penna.. and a 
copy of this order together with a copy of the affidavit 
of W. G. Morse, served upon Judge Wm. G. Robert- 
son, statutory attorney of the defendant. 

And it is further ordered that at said hearing. on the 
return dav of this rule, argument will be heard from 


such counsel, either for the plaintiff or for the defend- 
ant, as may appear. 
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And it is further ordered. that service of the copy of gry 
this order upon said statutory attorney, shail be equiv- 
alent to service of the rule end in lieu thereof. 
HENRY € JICDOWELL, 
District Judge. 


Endorsed: Filed and entered 12/10 01. 





Decree af ro December, 100m. 


IN THE CIRCUIT COURT OF THE UNITED 
STATES; 


FOR THE \WESTERN DISTRICT OF VIRGINIA. 920 


FRANK SEAMAN, 
Plaintiff, 
VS In Equity. 
BERLINER GRAMOPHONE COM- 
PANY, 
Defendant. } 


On this tenth dav of December, 1901. came the com- 
plainant. Frank Searnan. by counsel. and tendered the 
Court his amended and supplemental bill bearing teste 
October twenty-first. 1901, and moved the court for 
leave to file the same in the above entitled cause. g21 

Upon consideration whereoi. it is ordered that said 
motion be docketed and the hearing thereof continued 
until Thursday the roth day of December, 1901. be- 
fore the Judge of this court sitting in chambers at 
Bristol. Virginia. at 12 o'clock M., at which time and 
place argument will be heard upon said motion from 
such counsel for plaintiff and defendant. or either of 
them. as may appear. 
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And it 1s further ordered that the clerk o7 this court 
do mail copies of this order to Marshali \icCormiick, 
at Berrvville. Virginia, to Judge Wm. Robertson, 
Richmond. Virginia. and Frederick 41. Leonard. For- 
rest Binlding. Philadelphia. Penna. 

And it appearing to the court that 4 copy of said 
amended and supplemental bill so tendered as: atore- 
said. has heretotore been served the deiendant. no copy 
thereof need accompany the copy of this decree. 

HEXRY €. MCDOWELL, 


District Judge. 


Endorsed: Filed and entered 12/10/01. ‘ 


Ansiver of 78 December, 1907. 


IN THE CIRCCIT COURT OF THE UNITED 
STATES, 


For THE Western District oF Vircrnia. 





FRANK SEAMAN, 


“ Number I. 
Tue Berunxer Gramoppone ( / Equity. 
CoMPAXY. 


Ansuer of Berliner Gramophone Company to Rule to 
Show Cause why it should not be proceeded 
against as in contempt on the injunction order 
entered in this cause on March 23, 1901. 


The Berliner Gramophone Company. defendant, in 
this suit. answering the rule to show cause why it 
should not be proceeded against as in contempt of the 
injunction order entered in this cause on March 23. 
1901, respectfully shows that: 





Raymond R. Wile 
Research Library 


922 


924 


And it 1s further ordered that the clerk of this court 
do mail copies of this order to Marshall McCormick. 
at Berrvville. Virginia, to Judge Wm. Robertson. 
Richmond. Virginia. and Frederick M. Leonard, For- 
rest Buniding. Philadelphia. Penna. 

And it appearing to the court that a copy of said 
amended and supplementa! bill so tendered as afore- 
said. has heretotore been served the defendant. no copy 
thereot need accompany the copy of this decree. 

HENRY ‘CC. McDOWELL. 
, District Judge. 


Endorsed: Filed and entered 12/10/01. P 


Answer of 1& December, 1901. 


IN THE CIRCUIT COURT OF THE UNITED 
STATES, 


For THE WESTERN DISTRICT OF VIRGINIA. 





FRANK SEAMAN, 





THe BERLINER GRAMOPHONE In Equity. 
COMPAXY. 





Answer of Berliner Gramophone Company to Rule to 
Show Cause why it should not be proceeded 
against as in contempt on the injunction order 
entered in this cause on March 23, 1901. 


The Berliner Gramophone Company, defendant. in 
this sunt. answering the rule to show cause why it 
should not be proceeded against as in contempt of the 
injunction order entered in this cause on March 23. 
1901, respectfully shows that: 
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nevs and servants from PROSECU TING THE SAID 
NEW YORK SUIT. but enjoined and restrained the 
Berliner Gramophone Company from “in any wise, 
further PROSECU TING, conducting or carrving for- 
ward in anv manner whatsoever. anv and all of the 
MATTERS, THINGS AND OLESTIONS whatso- 
ever JOINED IN THIS SUIT” in the said New York 
suit. The Berliner Gramophone Company was ad- 
vised by counsel, and. therefore. shows to this Honor- 
able Court that the said New York suit is an action 
at Jaw for damages. while this suit is a suit in equity. 
and that none of the matters, things and questions 
whatsoever joined in this suit are prosecuted. conduct- 
ed or carned forward in the said New York suit. 
And the Berliner Gramophone Company further shows 
that its counsel in so advising the Berliner Gramophone 
Company had the support of a ruling by Judge La- 
combe. of the United States Circuit Court fer the 
Southern District of New York, the court in which the 
said New York suit 1s pending, in which the said 
Honorable Judge. upon entering an order December 
15. 1900, requiring the said Frank Seaman to an- 
ewer in the New York suit. said, after an examination 
of the original bill filed in this suit and a comparison 
of it with the complaint filed in the New York suit. 
that: 


“There is no good reason for suspending this 
cause to await the decision in the Virginia suit, 
nor for suspending the Virginia suit. to await 
this. Defendant's time to answer, however, 
may be extended, as praved for. to and in- 
cluding December 23. default being opened.” 


3. The Berliner Gramophone Company attaches to 
this answer. and asks to have read as part thereof. 
marked “Exhibit 2.” the afndavit of Edmund L. Bay- 
lies, its attorney in the said New York suit, together 


‘with the exhibits thereto attached. 
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4. The Berliner Gramophone Company further 
shows that it is advised by counsel that the DIJS- 
MISSAL OF THE ORIGINAL BILL in this suit 
OPERATES TO DISMISS THE .SUIT;, ‘and that 
whatever may have been the meaning and scope of the 
mjunction order of March 23, 1901. the said dismissal 
of the original bill ipso facto operated to dissolve the 
said imjunction order of March 23. 1901. The said 
injunction order of March 23, 1901. was granted upon 
an amended and supplementa! bill and an appeal from 
the order granting the injunction was pending in the 
L. S. Cireuit Court of Appeals (although not matur- 
ed for a hearing). at the time when the said LC. &. 
Cireuit Court of Appeals ordered the dismissal of the 
original bill. At the recent hearing of the appeal from 
the said injunction order of March 23, 1901, in the 
U. S. Circuit Court of Appeals, the Berliner Gramo- 
phone Company. by its counsel. contended and insisted 
as a proposition preliminary to any discussion o1 the 
inerits of the appeal, that: 


“The dismissal of the origina] bill carried 
with it. by operation of law. the dismissal of 
the amended and supplemental bill.” 


The appeal from the injunction order of March 23. 
1901, is still pending in the U. S$. Circuit Court of 
Appeals. and the Court has not intimated what its 
decision will be. 


5. The said Waldo G. Morse, as counsel for the said 
Frank Seaman, objected to the entry of an order in 
the New York suit, overruling the said Frank Sea- 
man’s demurrer and claimed as the ground for his 
objection that the Berliner Gramophone Company had 
in the appeal last mentioned. waived its claim to con- 
sider the dismissal of the original bill a dismissal 
ipso facto of the amended and supplemented bill. and. 
therefore. the injunction order of March 23. 1901. 
entered thereon. And the said Morse went so far as 
to address on November 13. 1901. to the Honorable 
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ALFRED ‘C. COME, Judge of the CU. S.. Cirenit 
Court for the Southern District of New York. in 
which the said New York suit is pending. a letter con- 
taining the following statement concerning the appeal 
last mentioned, viz.: 


“While the effect of the decree dismissing 
the original bill was argued by counsel and con- 
sidered by the Court, neither Cour nor counsel 
for appellant gave any intimation that the dis- 
missal of the bill had been or was considered 
ipso facto a termination of the injunction exist- 
ing based upon the amended and supplemental 
bill.” 


A copy of the said Waldo G. Morse’s letter is hereto 
annexed and marked “Exhibit 3.” 

This statement on the part of the said Morse was 
false. The Berliner Gramophone Company annexes 
hereto. as part of this answer. and marked “Exhibit 
4, a copy of its brief-used in the said appeal. and 
referred to in the letter of the said Morse to Judge 
Coxe. In the said brief, as will be seen by reference 
to page 5s thereof. the Berliner Gramophone Com- 
pany’s firsi proposition was that 


““T RE DISMISSAL OF THE ORIGINAL BILL CAR- 
RIED WITH IT BY OPERATION OF LAW, THE DIS- 
MISSAL OF THE AMENDED AND SUPPLEMENTAL 
‘RILL Ii 


This brief and the said letter from the said Morse 
were before Judge Coxe when he filed his order (at- 
tached to the affidavit of the said Morse), overruling 
the said Frank Seaman's demurrer in the said New 
York Suit, and ordering him to answer in thirty days. 


6. The Berliner Gramophone Company further 
shows to this Honorable Court that the original bill 
in this suit was filed on June 25, 1900, and answered 
by the defendant, and that instead of proceeding to a 
hearing on ‘the merits. the said Frank Seaman has 
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filed on December 7, 1900. an elaborate amended and 
supplemental bill. and is now before this Honorable 
Court. asking leave to file a second emended and 
supplemental bill ct enormous proportions. And the 
Berliner Gramophone Company further shows that 
although the complaint in the said New York suit 
was filed by it on October 23. 1900. and every effort 
has been made by it to compe] the said Frank Seeman 
to answer on oath the said complaint (which. under 
the rules of the United States Circuit Court for the 
Southern District of New York, the Berliner Gramo- 
phone Company is advised should have been answered 
within twenty days from October 23. 1900), vet for 
more than a vear the said Frank Seaman. by one 
means and another. has succeeded in evading such an- 
swer. And the Berliner Gramophone Company fur- 
ther shows to this Honorable Court that while this 
litigation has practically ended the business of the 
Berliner Gramophone Company, yet, meanwhile. the 
said Frank Seaman is engaged. under cover of this 
iitigation. not only in evading an issue. but in build- 
ing up a talking machine business hostile to the in- 
terests of the Berliner Gramophone Company. and 
directly in violation of his contract on which all this 
litigation depends. 

Wherefore. having fully answered. the Berliner 
Gramophone Company pravs that the rule against it 
may be dismissed. 

BERLINER GRAMOPHONE COMPANY, 
by 


Vice-President. 
Attest. 


Secretary. 
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o40 State of Pennsylvania. \ 
= : As 


County of Philadelphia, 


Teseph Goldsmith. being duly sworn. depose: and 
save, that he is the Vice President of the Beriiner 
Gramophone Company. defendant above named. and 


thar the matters and things set forth in the forego- 
ing answer. are true and correct. in so far as thev are 


within his own knowledge, and in so far as they are 
not within his own knowledge. he believes them to be 
true. 
Sworn and subscribed before me 

this 18th dav of December, 1go1. 


Notary Public. 





G41 
28 Filed 19 December. 1901. 
Decree of 20 March, 1902. 
IN’ THE CIRCUIT COURT OF THE EXITED 
STATES. 
For THE WESTERN DISTRICT OF VIRGINIA, 
FRANK SEAMAN, 
Complainant. me 
42 ea In Equity 
oir OQ: J; 


BERLINER GRAMOPHONE COMPARKXY, 
Defendant. 


This day came the parties plaintiff and defendant. 
and thereupon the defendant moved the Court for 
leave to file its answer to the rule awarded against it 
on the dav of December, 1901, and returnable 
this day, the 19th of December, 1901, before the 
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judge of this Court. sitting in Chambers at Bristol. 
Virgiuia. which motion is allowed. and thereupon the 
said answer of said defendamt. the Berliner Gramo- 
phone Company to said rule was accordingly filed with 
the affidavits and exhibits attached thereto. Upon 
consideration of said rule, the answer of said defenil- 
ant. the atndavits and exhibits filed by the plaintuff 
and defendant. and the record of this cause. and argu- 
ment of counsel, the Court being of opinion that the 
derendant has violated the injunction order in this 
cause. entered on March 23rd. 1901, doth on this the 
29th day of March. 1902. 

Order, Adjudge and Decree, That the said 
Deiendant. the Berliner Gramophone Company, 
be. and the same is hereby, declared in contempt 
of this Court, and doth order that the said de- 
jendant to pav forthwith to the Registrar or this Court, 


at Harrisonburg. Virginia. A. kK. Fletcher, the sum: 


of Five Hundred Dollars ($500.00). to be disposed of 
by this Court by subsequent order to be made in this 
cause. and that in case.the said defendant shal] not 
forthwith. and on or before the 15th day of April. 
1902, enter into a stipulation in the action at Law 
described in said injunction, and serve such stipulation. 
duly signed by its attornevs therein. upon the attor- 
nev for the defendant in said action. providing and to 
the effect that the time of the defendant therein to 
answer the complaint be extended until the said in- 
junction order shall be vacated or modified by this 
Court. allowing the defendant herein to proceed with 
said action at Law, and a copy of such order so vacat- 
ing or modifying the same shall be served upon the 
attorney for the defendant in said action, and for 
the further time and period of twenty davs thereafter. 
then and in that event, and in default of such stipula- 
tion, it is ordered and decreed that this defendant pav 
likewise and in like manner to said A. K. Fletcher 
the further sur of One Thousand Dollars (Si.000.00). 
and that plaintiff may apply and have upon the foot 
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Or this decree a further and additional order or de- 
cree jor the purpose of enforcing said payment or 
either oi them. 
HENRY C. McDOWELL. 
District Judge. 


Enter. 

March 29. 1902. 

In re contempt. 

Filed. March 31. 1002. 


Deerce of 21 March, rooz. 


Il. THE CIRCUIT COURT OF THE UNITED 
STATES, 


For THE WESTERN DISTRICT OF VIRGINIA, 


\ 
FRANK SEAMAN, 
Complainant, 
VS. In Equity, 
Tre BERLINER GRAMOPHONE Com- (NO. I. 
PANY, 


Defendant. 


The plaintiff in this cause, having on the roth of 
December, 1901, tendered the Court sitting in Term 
at Harrisonburg, Virginia, his bill amendatory of and 
supplemental to the Amended and Supplemental] Bill. 
and bearing teste, October 21st, 1901, and his petition 
that the same be allowed and filed. and having moved 
the Court for leave to file the same in this cause, and 
the said motion, having been, at that time docketed, 
and the hearing thereof by an order then entered. con- 
tinued until] Thursday. the 19th of December. 1901. 
before the Judge of this Court, sitting in Chambers at 
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Bristol. Virginia, at which time and place, the said 
motion was duly heard upon said petition and pro- 
posed bill. the record of said cause. and arguments of 
counsel, and the Court then not passing upon said n:o- 
tion, but taking the same under advisement. and it 
appearing ta the Court that since the hearing upon 
said motion on the 19th dav of December. 1901. as 
aforesaid. the Circuit Court of Appeals of the Lnited 
States tor the Fourth Circuit did. gn the 2nd of Feb- 
ruary, 1902. hand down an opinion in said cause. a 
copy whereof is filed with the record of this cause. 
upen consideration of said motion the record of this 
cause. and arguments of counsel. it is this 20th dav 
of March. 1902. ordered, adjudged and decreed that 
the plaintiff. Frank Seaman, be. and he is hereby per- 
mitted to file the said bill amendatory of and sup 
plemental to this Amended and Supplemental Bill, 
bearing teste October 2Ist. 1901, and the same 1s 
accordingly done. to which the defendant. the Ber- 
liner Gramophone Company is allowed to plead. an- 
ewer or demur. as it may be advised in accordance 
with Equity Rules. 
Enter, 
HENRY C. McDOWELL, 
District Judge. 
Filed, March 31, 1902. 
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952 UNITED ST ATES CIRCUIT COURT OF 
AMERICA 


Focrty Circtit, Manpate HaRRISONBURG. Va. 





BERLINER GRAMOPHONE CONPANY, 
Appellant. 
V8, 


Frank SEAMAN, 
Appellee. 


NG. 412. 
Filed. May 24. 1902. 
953 «60 AL KF, 
Clerk. 


United States of America, ss.: 
The President of the Untied States, of America. 


TO THE HONORABLE JUDGES OF THE CirctiT Court 
OF THE UNITED STATES For THE ViestErRN Dis- 
TRICT OF VIRGINIA, Grecting: 


Whereas lately in the Circuit Court of the United 

States for the Western District of Virginia. before you 

or some of you, in a cause between Frank Seaman. 

plaintiff and Berliner Gramophone Company, defend- 

___ ant. and wherein the decree of the said Circuit Court 

954 entered in the said cause on the 23rd day of March. 
1901, is in the words following. to wit: 


“The plaintiff in this cause having heretofore 
given the defendant notice that he would move 
the court on the 21st day of March. 1901, to 
award the special injunction against the defend- 
ant as praved for in the first. second. fourth 
and fifth pravers of the amended and supple- 
mental bill. filed December 7th. 1900. which 
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motion was thereafter continued uml the 22nd 
of March. 1001. and on that dav came the 
parties. plaintuift and defendant. by counsel. 
whereupon the defendant moved the court to 
take up and consider the demurrer fled at the 
January rules, 1901. to the said amended sup- 
plementa] bill or the plainuff. which motion the 
court granted. . 

“\WWherefore the cause came on to be heard 
upon said motion of the plaintiff. end the de- 
murrer aforesaid af the defendant to said 
amended and supplemental bill. and the cause 
was argued by counse! and the hearing thereof 
continued until this 23rd dav ot March. 1901. 
Upon consideration whereof it is ordered. ad- 
judged and decreed that the demurrer of the 
said defendant to said amended and supplemen- 
tal bill of the plaintiff. and each ground of 
demurrer therein assigned be and the same 
is hereby overruled. And thereupon the de- 
fendant. by leave of court. filed its answer to 
said bill. which the plaintiff has leave to ac- 
cept or reply at May Rules. 1901. 

“And thereupon the plaintiff. by counsel. 
moved the court for the injunction prayed for 
in the first. second and fiith pravers of said 
amended and supplemental] bill. L pon considera- 
tion whereof the court doth order, adjudge 
and decree that the defendant. the Berliner 
Gramophone Company. its officers. agents and 
attorneys. be and the same are hereby enjoined 
and restrained. until] the further order of this 
court. and preceding the determination of this 
cause. from, in any wise. further prosecuting. 
conducting or carrying forward in anv manner 
whatsoever. any and al] of the matters, things 
and questions whatsoever joined in this suit in 
the action at law instituted by the defendant. 
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the Berliner Gramophone Company, against the 
plaintiff. Frank Seaman. in the United States 
Circuit Court for the Southern District of New 
York. on the law side thereof on the 23rd dav 
of October, 1900. But this injunction order 
shall not take effect unless and until] the said 
plaintiff or someone for him shall execute bonds 
pavable to the said defendant. conditioned ac- 
cording to law. to be approved by the court in 
the penalty of Fifteen hundred dollars. 


“And as to the granting of the injunction 
praved for in the first and second pravers of 
said bill, the court takes time to consider. and 
thereupon the defendant moved the court to 
dissolve the said injunction.herein awarded 
upon the record of this cause, which motion the 
court doth overrule.” | 


As by the inspection of the transcript of the record 
of the said Circuit Court, which was brought into the 
United States Circuit Court of Appeals for the Fourth 
Circuit by virtue of the appeal of the said Berliner 
Gramophone Company, agreeable to the act of Con- 
gress in such case made and provided, fully and at 
large appears. 

And whereas in the term of November in the vear of 
our Lord one thousand nine hundred and one the said 
cause came on to be heard before the said United 
States Circuit Court of Appeals for the Fourth Cir- 
cuit on the said transcript of record and was argued 
by counsel. 

On consideration whereof it is now here ordered. ad- 
judged and decreed by this court that the decree of 
the said Circuit Court in this cause be and the same 
is hereby affirmed with costs. 

CHARLES H. SIMONTON, 
Circuit Judge. 
Feb. 8, 1902. 
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You therefore are hereby commanded that such 
further proceedings be had in said cause by way of 
execution as according to right and justice and the 
laws of the United States ought to be had, the said 
appeal notwithstanding. 

Witness, The Honorable Melville W. Fuller. Chief 
Justice of the United States the 22nd day of May. 
in the vear of our Lord. one thousand nine hundred 
and two. 

HENRY T, MELONEY;, 
Clerk of the United States Circuit 
Court of Appeals for the Fourth Circuit. 


Costs of Appellee paid by Appellant: 





EEE Ai hcssdratect Mollie ante 5 $17.30 
PHOPRCY ewe ox vs caw on 8 $20.00 
$37.30 


UNITED STATES CIRCUIT COURT OF AP- 
PEALS OF AMERICA, 


FourRTH CIRCUIT. 


Costs of Frank Seaman, Appellee in No. 412. 

Appearance .25, filing order .25, filing briefs 5.00, 
filing papers .75, copies opinion furnished (being half 
cost of printing same Rule 28) 4.00, Judgment 1.00. 
filing same .25 recording .40, mandate 5.00, Attor- 
ney’s docket fee 20.00, costs and copy .40, Total $37.- 
30. Fee Book 2, Page 482. 

Teste, 

HENRY T..MELONEY, 
Clerk United States Circuit Court of Appeals. 
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Decree of 20 April, 1902. 
- CIRCUIT COURT OF THE UNITED STATES. 


WESTERN DISTRICT OF VIRGINIA. 


FRANK SEAMAN. 
| 7 
"Ss. » In Equity. 


BERLINER GRAMOPHONE COMPANY. | 


This cause was further heard at Danville, Va., on 
April 15th. and subsequent davs. on the motion of com- 
plainant for an injunction: and on petition of defend- 
ant for a rehearing of the decree of March 29th. | 
1902, holding said defendant in contempt. and jwas | 
argued by Counsel. 

The Court having considered the record and said 
arguments: and it appearing that the Court, in pass- 
ing the decree of March 29. 1902, holding the defend- 
ant guilty of contempt. was under a misapprehension 
of the facts, and supposed that complainant Seaman 
had not been required to answer in the action at law 
in the United States Circuit Court for the Southern 
District of New York, wherein the Berliner Gramo- 
phone Company is plaintiff and said Seaman is defend- 
ant ; 

AND WHEREAS it now appears that said Sea- 
man was required to and did file his answer in said 
action on December 26, 1901; 

It-is adjudged, ordered and decreed: 





1st: So much of the aforesaid order of March 29. 
1902, as requires the defendant to pay into the registry 
of this court the additional sum of $1.000. if it do not - 4 
on or before April 15, 1902, enter into a certain stipula- : 
tion, is hereby revoked and annuled: and in lieu there- 
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of the defendant is now directed and ordered to pa 
Into the registry of this court, to A. kK. Fletcher, Clerk. 
within twenty davs from the entry of this decree. the 
sum of $1.000 (which sum is in addition to the S500 
ordered absolutely to be paid by the aforesaid decree 
of March 29. 1902). Said sum of $1.000 is to be 
disposed of as may be hereafter directed by order of 
this court. And the plaintift may apply and have 
upon the foot of this decree such further order as mav 
be requisite for the purpose of enforcing the payment 
of said sum. 


2nd: In all other respects the petition to rehear the 
said decree 1s overruled. 


ard: The said defendant. the Berliner Gramophone 
Company. its officers, agents. servants, empfoyees and 
all persons claiming to act under its authority be. and 
they are until the further order of this court hereby 
enjoined and restrained from selling. delivering. or 
parting with any of the gramophones, records, matrices 
or goods, made by it under the patents in the said 
Amended and Supplemental Bill and the said bill 
amendatory of and supplemental thereto, described, or 
produced under or in compliance with the contract of 
October 10th. 1806, and that they be and are hke- 
wise and also until the further order of this court en- 
- joined from selling, delivering. or parting with any 
goods. wherein complainant has an interest. to any 
person, or persons. other than those designated by 
complainant, save in so far as the said Berliner Gramo- 
phone Company is reasonably entitled to sell and de- 
liver the same to its stockholders and within the 
District of Columbia. as provided bv said contract and 
license. 


4th: The said defendant, the Berliner Gramophone 
Company. its officers. agents. servants. emplovees, and 
any of them, and all persons whatsoever acting in 
conjunction or together with. for. under or by virtue 
of it or its rights, be, and they hereby are until the 
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further order of this court enjoined and restrained 
from selling. or offering for sale. any machines, rec- 
ords. or other similar goods under the name. style 
or designation of gramophone, or gramophones. or 
gramophone goods. and are likewise enjoined and re- 
strained from the use and employment of said name. 
Gramophone. or Gramophones. in any manner what- 
soever, and from further authorizing and allowing any 
other person, firm or corporation, to employ or use 
the samne. save under and pursuant to the rights and 
privileges acquired by reason of the contract of Octe- 
ber 10th, 1806, with complainant Frank Seaman. 

Prowided, however, that the 3rd and 4th paragraphs 
of this decree shall not take effect unless and until the 
complainant, or some one for him. shal] execute bond 
in the penalty of $10,000, with good security. to be 
approved by this court or a judge thereof, condition- 
ed to pay any costs and damages that may be incurred 
by the defendant, or by any other person hereby re- 
strained. by reason of the said injunction, in case the 
same shall hereafter be dissolved. 

HENRY C. McDOWELL, 
District Judge. 
April 30, 1902, Enter, 


Bond executed and approved, July 23. 1900. 
Executed by delivering a true copy of the within 
writ to Judge W. Gordon Robertson attorney for and 
the legal representative of the Berliner Gramophone 
Company on the street in Roanoke, Va., the place of 
his residence. 
S. BROWN ALLEN, 
U. S. Marshal. 
By R. E. Haney, 
D. M. 
August Ist, 1902. 
Filed, Mav 2, 1902. 
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Decree of 5 August, 7902. 97 


Ped 


IN THE. CIRCUIT COURT .OF THE UNITED 
SLATES, 


Fork THE WESTERN DistrRICT OF VIRGINIA, 


FRANK SEAMANX, 
Plaintiff. 


VS. 


BERLINER GRAMOPHONE COMPARXY, 
i 
Detendant. 


It is ordered that the motion of complainant that 974 
his bill amendatory of and supplemental to his amend- 
ed and supplemental bill be taken pro confesso, and 
that this cause hereafter be proceeded in ex parte, be 
and it is for reasons filed in writing overruled. 

It is further ordered that the defendant file its de- 
fensive pleadings to said bill (whether demurrer, plea 
or answer—one or all) on or before September Rules 
1902. : 
HENRY C. McDOWELL, 

District Judge. 

August 5, 1902 enter. 
Filed same day. 
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Replication Filed 24 October. 1962. 


IN. THRE CIRELIT COURT OF THE GNITED 
SIATES, 


For THE \WESTERN DistTRICT OF VIRGINIA, 


FRANK .SEAMAN, 


Complainant. /Jy Equity. 
V3. 7 
No. 1. 


BERLINER GRAMOPHONE COMPANY, 
Detendant. 


Replication of the complainant to the answer of the 
Defendant, to sccond Amended and Supplemental 
Bill of Complaint. i 


The replication of Frank Seaman, the plaintiff,.to 
the answer of the Berliner Gramophone Company, the 
defendant. filed to the Second Amended and Sup- 
plemental Bill of Complainant: this replicant saving 
and reserving unto himself all and all manner of ad- 
vantage of exception to the manifold insufficiencies of 
said answer. for replication thereunto. saith. that he 
wil] aver and prove his said bill to be true. certain and 
sufficient in the law to be answered unto, and the 
said answer of the said defendant is uncertain, untrue 
and insufficient to be replied unto by this replicant; 
without this, that any other matter or thing what- 
soever in the said answer contained. materia] or ef- 
fectual to be replied unto, confessed and avoided. 
traversed or denied. is true, all which matters and 


things this replicant- is, and will be, ready to aver 


and prove as this honorable court shall direct, and 
humbly prays as in and by his said bill he hath already 
prayed. 
FRANK SEAMAN, 
By Counsel. 
WaLpo G. Morse, and 
Sipe & HarrIs, 
of Counsel. 
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Exhibit Y with said afidavit. 
CIRCLIT COURT OF THE CAMITED SEATES 


For THE SOUTHERN DISTRICT OF NEW YORK. 





BERuINER GRAMOPHONE Cox- 
PANY j.and UNITED STATES 
GRAMOPHONE COMPANY, 


e: 


NATIONAL GRAMOPHONE CORPOR- 
ATION, 


To the Honorable the Judges of the said Court: 


Your orators. the Berliner Gramophone Company. 
a citizen and corporation of the State of Virginia. 
and the United States Gramophone Company, a citi- 
zen and corporation of West Virginia, bring this, 
their bill of complaint against the National Gramo-. 
phone Corporation, a citizen and corporation of the 
State of New York, and thereupon vour oraturs com- 
plain and sav: 981 


1. The Berliner Gramophone Company exclusively 
controls in the United States of America the inven- 
tions of Emile Berliner. made and to be made, re- 
lating to the gramophone. and the letters patent of 
the United States. issued and to be issued therefor, 
including the following patents, viz.: No. 372.786. 
dated November 8th. 1887. for a gramophone: No. 
382.700. dated May 15th, 1888. for a process of pro- 
ducing records of sound: No. §34.543. dated Feb- 
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334 
Opinion, 
amopnone Corp'n v. Sea- 


Daly, rec’r of the Nat. 
men: 


The plaintiff, as recerwer or the National Gramo- 
phone Corporation. has brought this action for an ac 
counting of moneys which came into the hands of the 
detendant in the settlement of certein Iitigation in 
which he had been engaged with the Berliner Gramo- 
phone Company, growing ow of a contract existing be- 
tween him and the latter corporation for the sale of 
talking machines. Under this contract. which mz, be 
referred to as the Berliner contract. the detendant had 
obtained certain exclusive rights in the marketing of 
and. on November a, 
1896. he transferred to the Natienal Gramophone 
Company—the plaintiff's predecessor in business—all 
his right. title. interest and property in and to the Ber- 
liner contract. in consideration of S4q.800 in stock of 
the corporation. the transferee: the agreement fur- 
ther providing as follows on the part of the defend- 
ant: “That I will use my best endeavors tc secure the 


recognition of the said Berliner Gramophone Company 
of said transier. and that in case such recognition can- — 


not be obtained. the said party of the first part (this 


defendant) will act with the party of the second part = 
and place in its charge all the business to be carned .= 
cut by me under said contract. obtain and turn over to x 
said partv of the second part all goods thereunder - 


which mav be advantageously used by said company, 
and turn over and deliver to it all profits and ad- 
vantages whatever which may be derived from said 
contract with the Berliner Gramophone Company.” 
The Berliner Company refused to recugnize the trans- 
fer, and, accordingly. on the first day of October. 1897, 


the defendant and the National Gramophone Com-. -- 


pany entered into a further agreement. which. after the 


recital of the first 
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sennsteree. and turther reciting that “it being deemed 
wvisable by the parnes hereto that such assignment 
wv oqranster De modified as herein provided.” reads 
‘har “phe party a the first parr (the Navona! Gramo- 

me Companys shall, and hereby does. surrender and 


r it “a Fs 7 Ls | eae ene 1 
ro ranster td the party or the second part the atoresaid - 


couract and agreement and ali rights and privileges 
‘hereunder. And the purty of the second par: (the 
aeTtendant ) does hereby covenant and agree to and 
with the party of the first part to sell and deliver to 

anv and all gramophone’ anc gramaphone goods 


1 


which if mev require m ms business, so far a¢ anda 


fi 


ranidiy and in such quantines as 1 shall be possible for 
itn to obtain the same under and by virtue-or the said 
contract and as shall be required by the party of the 
first part. and that such goods be sc sold and delivered 
at the price at which the same shal] be received by him. 
with the addition thereto of one percentuin to such 
price 10 cover anv expenses of advernsing which he 
nav incur and to compensate him for his risk and at- 
jention In carrying on such business under such con- 
tract.” It is not open to question that the agreement 
oi November 4. 1896, evidenced an intent of both 
parties that the National Gramophone Company should 
receive every benefit which the defendant could enjoy 
under the Berliner contract, and that the same purpose 
<henld be carried out so far as it could be done, in the 
comemplated event that the Berliner Company would 
dleciine 1G recognize this assignee. The agreement of 
October 1, 1897. is colored by this expressed intent, 
anc in view of the fact that the defendant made the 
original assignment in return for practically all the as- 
sienee's S50.000 capital stock, the situation of the 
pertties does not harmonize with the construction of 
ihe agreement comended for by the defendant. that 
te first agreement was entirely swept away and that 
the carporation had no further interest in the defend- 
ants rights under the Berliner contract other than as 
these rights involved his ability to make deliveries of 
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336 : 
roof «gramophones as stated in that agreement. -As between : 
the detendant and the Rerliner Company his independ- ; 
ence o1 dealing became important. according to the 
evidence before me as 10 his relation with that com- 
pany. and. the assignnient to the National Gramophone 
Company being revoked by him, he retook his status . 
as an independent agert: but this does not mean that | 
the relation of trustee of the profits obtained under the 
Berliner contract, in which he had placed himself to- 
ward the National Gramophone Com any, was in any- 
wise affected. Read in the light of the situation which 
existed. this agreement of October 1.-1897. was, as | 
between the defendant and the Natio 71 Gramophone ’ 
Company. merely an extension of their relations as 3 
1oc7 created under the first agreement of November 4, | 
1896, to meet the very contingency which that first 
agreement contemplated. and I am quite clearly of the : 
opimon that for any benefits obtained by the defend- 
ant from the Berliner contract he remained account- ; 
able to the transieree—and so to this plaintiff, which pas 
succeeded to al] its propertv rights—by reason of the Bet 
actual effect to be given to the agreement in harmony “39 
with the rea] understanding of the parties. The fact 5g ae 
that the plaintiff found it necessary to deal in other ae 
talking machines at a time when the defendant, © 5 
through his difficulties with the Berliner Company, be- = gas 
came unable to make deliveries. does not in any way ~ os ; 
militate against its assertion of an interest in the = . 
monevs which the defendant received by virtue of the ~="=4 | 
LODE “Weiner contract. Nowhere in the evidence is there — Sie] 
an intimation that the plaintiff was to retain this bene — 7 
ficial interest in the defendant's relations with the Ber- = soe 
liner Company only upon the theory that 1t should ee 


cease business in the event of the defendant's failure ~~" 2% 
to make deliveries of these particular goods, and the < 
acts of the plaintiff in no way amount to an abandon- = s 
ment of such rights as it took under this agreement i= 
with the defendant. I must hold. therefore. upon the 7 
evidence before me. that the plaintiff is entitled 10 an 3 ee 
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ing as praved. the defendant tc have creat. ci 


1009 


tr} 


course, Tor all sums necessarily expencec in procuring 


— 


the collection of the monevs in suit. I] have indicated 





spon the proposed findings submitiec my cisposal oO: 
she requests to find. Form of decition. emboaving 
dndings made on request, and proposed judgment may 
he submitted on notice of settlement. 


3 





Order Filing Record in Appellate 
Division. | 3 


Pursuant to Section 1353 of the Code of Civil Pro- 
+ cedure, it 1S ror6 
ag Ordered. that the foregoing printed record be filed 
: in the ofice of the Clerk of the Appellete Division of 
the Supreme Court in the First J:dicial Department 
bs Dated. New York. SeptemberZ7%. 1008, 
= HENRY BISCHOFF. 
4 Siciabs tes 
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ArreaL F’rtxtixne Co... 32-34 Vesey §Sr., N. YX. 


Argued by 
James M. Gray. | 
for Respondent. 


New York Supreme Court, ! 


APPELLATE DIvIslon—lI'irst DEPARTMENT. 





ETuENE V. Day. as Receiver, | 
Plaintiff-Respondent, 


against 


Frank SEAMAN., 
Defendant-Appellant. 





BRIEF FOR RESPONDENT. 
Statement. 


Plaintiff is the Receiver of the Nationa] Gramo- 
phone Corporation, and stands in its shoes (fols. 
with, 238, et seg.). 

The National Gramophone Corporation was the 
successor of the National Gramophone Company, 
und stood in its shoes (fols, 91-92, 356). 

On October 10, 1896, defendant made a con- 
tract with the Berliner Gramophone Company, 
Which is called the Berliner contract, which is 
Minitiffs Exhibit D. fols. 244, et sceq.). 

This contract was assignable by defendant, sub- 
pet to the consent of the Berliner Co. (fol. 256). 
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Opn November 4, 1896, the defeudaut assigned 
the Berliner contract tu the Nutiouul Gramopuone - 
Company by the following justrument. which ix 
Plaintiff's Exhibit £. at folio 2s7, page 96. 

“KNOW ALL MEN BY THESE PRESENTS, * 
“that 1. FRANK SEAMAN, residing in Yonkers, ; 
“County of Westchester, State of New York, party 3 
“of the first part. for and in consideration of the 
“sum of forty-nipe thousand eight hundred dollars 
“(849.800 ) in stock of The National Gramvuplone 
“Company to me im hand paid at the ensealing 
“and delivery of these presents, by the National 
“Gramophone Company, a corporation duly or- 
“canized and doing lusiness under and by virtue- 
“of the laws of the State of New York, party of Hi 
“the second part, receipt whereof is hereby - | 
“acknowledged, jiave bargained and sold, and br’ 
“these presents do grant and convey unto the said | 
“party of the second part, its successors and as- 
“signs, all my right, tithe, and interest and prop-. 
“erty in. ta and under a certain contract or agree | 
“ment, dated the tenth day of October, 1896, ex- 
“ecuted hy and between the Berliner Gramophone 
“Company. of Virginia, and myself, said party of: 
“the first part, and all riglits and privileges se 
“cured thereby; and agree that J icill wse my best. 
“endeavors to secure the recognition by the said 
“Berliner Gramophone Company af said trassfer, 
“and that in case such recognition cannot be ob-@ 
“tained. the said party of the first part arill act 
“with the party of the second part and place tn 
“its charge all the business to be carried out by 
“me under said contract, obtain and turn over to 
“said party of the second part all goods there: 
“under which may be adrantageasly used hy sade 
“company. AND TURN OVER AND DELIVER§ 
“TO IT ALL PROFITS AND ADVANTAGES® 
‘WHATEVER WHICH MAY BE DERIVED 
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“FROM SAID CONTRACT WITH THE DER- 
“LINER GRAMOPHONE CUMPANY. 

“TO HAVE AND TO HOLI) the said contract 
sand rights so transferred unto the said party of 
“the second part, Its successors and assigus, for- 
“ever, ) 

“IN WITNESS WHEREOF I have hereunto 
“set miv laud and seal this fourth day of Novem- 
“her, ane thousand eight hundred and ninety-six. 

FRANK SEAMAN LL, S.” 


The National Gramophone Company at once ex- 
ecuted its part of this agreement, and issued to 
defendant $49,800 out of the total of $50,000 of its 
capital (fols. 295, 302, 304). 

The contingency which the parties contemplated 
mecurred. The Berliner Company refused to rec- 
ocnize the assignment (fol, 192). Thereupon the 
parties agreed as follows (Plaintiff's Exhibit J, 
fouls. 309, et seg.). 


“MEMORANDA OF AGREEMENT made and 
“centered into this Ist day of October 1897, 
“hy and between the National Gramophone Com- 
“juny, a corporation duly organized under the laws 
“of the State of New York, party of the first part, 
“and FRANK SEAMAN, party of the second part, 
“WITNESSETH: 

“WHEREAS by an agreement dated the 4th 
“day of November 1896, the party of the second 
“part transferred unto party of the first part cer- 
“tain rights, grants and privileges from the Ber- 
“liner Gramophone Company, under and by vir- 
“tue of an agreement executed by and between 
“said Company and the party of the second part. 
“dated the 10th dau of October 1896. which trans- 
“fer it was intended and desired by the parties 
“hereto, should be recognized by said Berliner 
“Gramophone Company, and 
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“WHEREAS said Berliner Gramophone Com-|} 


“pany lus declined to recognize the party of the 


“first part under such contract. but las continua | 
“to bill all gvods to the party of the second part, | 
“and it being deemed advisable by the parties here: 
“to that such assignmecut and transfer be modified | 


“as herein provided: 


“NOW this agreement witnessetli, that for and | 


“in consideration of the sum of one dollar to each 


“in hand paid, the receipt whereof is hereby | 
“acknowledged, and of the mutual covenants and | 
“agreements herein contained, the parties hereto | 


“have agreed as follows: 
“The party of the first part shall and hereby 


“does surrender and re-transfer to the party of the | 
“second part. the aforesaid contract and agrec-— 


“ment, and all rights and privileges thercunder, 


“And the party of the second part does hereby — 
“covenant and agree to and with the party of the | 


“first part, to sel] and deliver to it, and any all 
“Gramoplones and Gramophone goods which it 
“may require in its business, so far and as 


“rapidly, and in such quantities as it shal] be. 
“possile for him to obtain the same under and ~ 
“by virtue of his said contract, and as shall be re- 5 
“quired bv the parties of the first part. and that | 
“such goods be so sold and delivered at the price © 


“at which the same shall be received by him, with - 


“the addition thereto of one per ceptum (19) to 
“such price to cover any expenses of advertising 
“which. he may incur, and to compensate him for 


“his risk and attention in carrving on such busi- - 


“ness under said contract. 


“And it is further mutually covenanted and - 


“agreed that while the party of the first first shall 


“purchase from the party of the second part such | 


“goods in sufficient quantities to satisfy the terms 


“of his said contract, that he shall] sel] to no other 


a! 
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“nersen aby of such goods, and shall use his hest 
seydeavors, so far as his other appointments may 
spormHt, To adrapee the interests of the party of 
“the first part in selling such goods, and that the 
“party of the first part shall use its best endeavors 
vy introduce such goods more generally and ex- 
“tend the sales of same. 

“JN Testimony Whereof, the party of the first 
“part las caused its corporate sea] to be affixed 
“lepeto, aud these presents to be signed by its 
~Pypesident, and the party of th. second part has 
sjerenuto set his hand and seal the dav and year 
“first shove written. 

“THE NATIONAL GRAMOI] dJONE CO., 
(Corporate Seal.) “By O. D. LaDOow, 

President. 


“FRANK SEAMAN.” 


The defendant himself, in a subsequent lawsuit, 
ewore as follows. with respect to his understanding 
uf this transaction : 

“This matter was discussed with the Berliner 
“Company, aud they called my attention to the 
“fact that they objected to the transfer. I had 
“never obtained their consent to the transfer, not 
“their written consent. And after attempting to 
“ike the transfer I discovered that there lad 
“leon nothing transferred by that effort of trans- 
“fer, 

“Thereupon. I and the company did make an 
“arrangement ly which our attempted transfer 
“wis eaneelled, and I was then put back into the 
“position, momentarily, that I had the stock and 
“that the transfer that I iad made was to be disre- 
sonrded. but was to he followed by the best that J 
soould do inthe way of putting ina substitute for 
“tit transfer. I believe that was it. And there. 
“pon T made my contract with the company, giv- 


it 
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“ing them, soa far as I could, my promise to do for 
“them all the things that the Berliner Company 
“had promised to do for ine” ( fols, 192-193}. 


Thereafter, the Berliner Company violated this 
avreement. Defendant sued them and litigation 
aruse. In 1903, defendant settled this litigation, 
aud released to the Berliner Company all his rights 
uuder the Berliner contract (fol 1601, for STU.000 
(fo), 150), which he received (fol. 172). 

Judge DBiscHorr held, and the court below ad- 
judved that defendant was a trustee for the 
Nationa] Gramophone Corporation, of the Berliney 
contract, and should account to it for this money. 


POINTS. 
I. 
Answering Appellant's Point First: 
The assignment by Frank Seaman to the 


National Gramophone Company, dated 
November 4, i896, was not abrogated by 


the agreement of October 1, 1897, but — 


modified, and, as modified, continued. 

Appellant in this point spends a good deal of 
space to show the agreement of November 4, 1896, 
was executory. Ip fact, it was partly executory 
on the part of Frank Seaman, and partly executed 
on his part, for, in so far as he could, he does 
“rant and convey” to the National Gramophone 
Company, the Berliner contract. On the part of 
the Nationa] Gramophone Company, this agree- 
ment was wholly executed, for the only thing the 
National Gramophone Company had to do was tu 
give Seaman $49,800 of its stock (fol. 287). This 
it did at once (fols, 287-303-304). - 

We point out a flagrant attempt to misconstrue 
words: 


———— = + aa s 
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Por counsel quote the second contract as fol- 
lows, om page 16 of their brief: 


“Now this agreement witnesseth that for and 
“In consideration of the sum of One Dollar ($1.00 i) 
“to each in hand paid, the receipt whereof is here- 
“by acknowledged, and of the mutual] covenants 
“and agreements herein contained. the parties 
“hereto lave agreed a follows: The party of the 
“first part shall and hereby does surrender and 
“retrausfer to the party of the second part the afore: 
“said coutract and agreement, and all rights and 
“privileges thereunder,” 

Aud then coolly say: “It is hard to econ- 
“ceive of any more express and vollplete sur: 
“render and cancellation of the first contract than 
“Is provided in and by the operative part of the 
“second, as above quoted.” 


The words, “the aforesaid contract and agree- 
ment’ in the scrap quoted by counsel. plainly re- 
fer, not to the assignment of Norember 4, 1896, 
Lut to the Berliner contract of October 10, 1896. 


This is the plain reading of the contract ( fols. 
310, et seg.). The plain effect of the contract of 
October 1, 1897, was merely to carry out and make 
effectual the contract of November 4, 1896, in the 
face of the Berliner Company's action, and to 
niake the defendant a trustee for the corporation. 

Judge BiscHorr’s opinion on this point cannot 
be improved (fols. 1004 to 1007). 

“It is not open to question that the agreenient 
“of November 4, 1896, evidenced an intent of both 
“parties that the National Gramophone Company 
“should receive every benefit which the defendant 
“could enjoy under the Berliner contract. and 
“that the same purpose shauld be carried out &ON 
“far as it could be done. in the contemplated event 
“that the Berliner Company would decline ta ree- 
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“ognize this assignee, The agreement of October 
“1, 1897, is colured by this expressed Intent, and 
“in view of the fact that the defendant made the 
“original assigument in return for practically all 
“the assignee’s $50,000, capital stock, the situation 
“of the parties does not harmonize with the con- 
“struction of the agreement contended for hy the 
“defendant, that the first agrecluent was entirely 
“swept away aud that the corporation had no fur- 
“ther interest in the defeudant’s rights under the 
“Berliner contract other than as those rights In- 
“volved his ability to make deliveries of gramo- 
“nhones as stated in that agreement. As between 
“the defendant and the Berliner (Company his in- 
“dependence of dealing became Important, accord- 
“ing to the evidence before me as to his relation 
‘with that company, and, the assignment to the 
“National Gramophone Company being revoked 
“by him, he retook his status as an independent 
“agent; but this does not mean that the relation 
“of trustee of the profits obtained under the Ber- 
“liner contract, jin which he had placed himself 
“toward the National Gramophone Company, was 
“In anrwise affected. Read in the light of the 
“situation which existed, this agreement of Octo- 
“her 1, 1897, was. as between the defendant and 
“the National Gramophone Company, merely an 
“extension of their relations as created under the 
“first agreement of November 4, 1896, to meet the 
“very contingency which that first agreement con- 
“templated, and I am quite clearly of the opinion 
“that for anv berefits obtained by the defendant 
“from the Berliner contract he remained accounf- 
“able to the transferee—and so to this plaintiff, 
“which succeeded to all its property rights—hr 
“reason of the actual effect to he given to the agree 
“ment in harmony with the real understanding of 
“the parties,” 
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Purther argument and reiteration on this point 
cannot make it more clear. A simple examination 
of the two documents, Exhibits E (fol, 287) and I 
(fo), 309), heretofore quoted, makes plaintiff's 
case. 


zi. 

Answering Appellant’s Point Second : 
Nothing in the evidence justifies the 
proposition that the National Gramophone 
Corporation had terminated its relations 
with the defendant. 

Nothing in the evidence justifies the proposition 
that the National Gramophone Corporation had 
terminated its relations iith the defendant. 


The “cases and briefs.” cited in appellant's Sec- 
ond Point, consist of printed papers in actions to 
which neither this plaintiff nor the National 
Gramophone Corporation nor the Natioual Gramo- 
phone Company was a party... They were admitted 
in evidence to show what were the litigations 
which were settled and in settlement of which de- 
fendant received money (fols, 222-223). Nothing 
in them binds plaintiff at all. 

It is true that these litigations were carried on 
by defendant Seaman at his own expense, and 
when he accounts he will have credit for his pav- 
inepvts in this respect. But because a trustee pays 
expenses of litigation over his trust, he is none 
the Jess a trustee. 

The resolution of the National Gramophone 
Corporation, at folios 390-892, do not amount to 
any release by the corporation to Mr. Seaman. 
Their utmost effect is set-forth by Judge BiscHorr 
at folios 1007-1008 as follows: . 


“The fact that the plaintiff found it neces- 
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“sary to dea] in other talking wichines at a 
“time when defendant, through his difficulties 
“with the Berliner Company. became unable 
“tuo make deliveries, does not in aby way mili- 
“Tate AGadiUst Its assertion of ap interest 1D Tlie 
“moners which the defendant received by virtue 
“ef the Berliner contract. Nowhere ip tlie 
spridence is there an intimation that thie 
“plaintif® was to retain this leneficia) lterest 
“in the defendant's relations with the Berliner 
“Company only upon the theory that it should 
‘cease busipess in the event of the Gefendant’s 
“failure to make deliveries of these particular 
“goods, and the acts of the plaintiff in no way 
“wmeunt To au abandonment of such rights us 
“it tuok under this agreement with the defend: 
“ant. 


These resolutions simply amounted to an a> 
sertion that Seaman had violated his obligation, 
and that it was necessary, in order that the corpo 
ration should preserve its corporate life, To bur 
goods where it could, and take measures for self- 
protection. 

The two resolutions which the defendant intro- 
duced in evidence are Exhibit 1, under date of 
March 10th, 1900. as follows: 


“The following resolution was ubpapimously 
“acreed to, that the executive officers of this 
“corporation are hereby authorized to make 
“the necessary arrangements with the Uni- 
“versal Talking Machine Co. for the placing 
“of their type of talking maclines on the 
“market, provided Mr. Seaman, for any rea- 
“gon finds himself unable ta comply with hits 
“egntract as to the furnishing of gramophones 
“ty this corporation, or to deliver such goods 
“as this corporation may require to fill its 
“orders” | fol, S50) ¥ 


This was followed by a resolution on April 2d. 
1900, Exhibit 2: 


“Upon motion of Mr. Morse, seconded by 





il 


“Mr. Robinson, it was unapimously resolved 
“that whereas Mr. Frank Seaman has been 
“unable te supply this corporation avith such 
“qouds as are required Jor the filling of its 
“orders, a demand having been made upon him 
“for such goods, with which demand he has 
“been unable to comply, Now, Therefore, be 


“it resolved, that the executive officers le 


“aud ther are authoried ta purchase and 
“ship such goods to be procured from other 
“hersons as may be required to carry on the 
“husipess of this careratiou™” (fol. 3892), 

The effect of these resolutions is clear. Mr. 
Seaman, having defaulted, the corporation took 
such steps as it could to get goods eleswhere. 
There is not a word in cither of these resolutions 
mich can be construed as a release of the defend. 
ant from any obligation that then existed. 

But, can the defendant urge his own default as a 
ground for releasing him from his oblgations? 
eecause he had failed to respond to the agreement 
which he had entered into, does that enable him to 
savy that his halilty ceases? Because the corpora- 
tion, after his default, attempted to preserve its 
life by getting goods elsewhere, is he therefore 
entitled to keep in his pocket the money which he 
lias received under his contract and trust rela- 
tion? 

These questions answer themselves. The de- 
_fense that this conduct amounted to a cance)la- 
tiou of the contract, and a release of the defend- 
ant from his obligations, is as if a defendant, sued 
for breach of a simple contract to deliver goods, 
should say, “After I failed tu deliver, vou hought 
“elsewhere, therefore I am relieved from anv dam- 
“ages for my breach of contract.” It is as if a 
testamentary trustee, used for an accounting bv 
his heneficiarv, should say, “After I had violated 
‘wiv trust. vou ceased to demand anything more 
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eco sue, coereiore 1 am relieved from my obliga- 
“tion ta account.” 

The eonrersations and letters as to the con- 
tents of hich oral testimony ius gwen in behalt 
of the defendant, do not amount to a cancellation 
of the aqreemeuts with the defendant, or a release 
from his obligations. Whatever the contents of 
these letters may have becn, the erecutive officers 
had no right to do anything further than the reso- 
lutions of the Board of Directors authorized then 
to do, aud as we have secn the resolutions of the 
Board of Directors did not ainount ta a cancella- 
tion of the contract. — 

Mr, Seaman, who-wwas one of the executive of- 
ficers, the Treasurer, and Mr. La Dow, who was 
ducther executive offic sr, the Secretary (fol. 194), 
testified as to the cont. ats of two letters which Mr. 
La Dow wrote to Mr. Seaman. in which. as these 
two witnesses say, they “terminated the relations” 
Which the corporation had with Mr. Seaman (fols. 
202-203 ) . 

Whatever the precise language of these letters 
and conversations wav have been is of no moment. 
The only authority which the executive officers had 
under the resolutions of the Board of Directors 
was to purchase goods from some other company, 
in place of the goods which Mr. Seaman had 
failed to supply. This they did. But if La Dow, 
the Secretary, dealing with Seaman, the Treasurer, 
undertook to do anything more than this, his act 
was wholly void and unauthorized. 

A transaction of this important nature, releas- 
ing and cuncelling obligations upon which the 
whole life of the corporation depended, and in 
consideration of which the whole of its capital 
stock had been issued, was so far outside of the 
usual, ordinary, routine business of the compauy, 
as to be bevend the power of the executive officers, 
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and such a cancellation and release of obligations 
could only he effected by the action of the Board 
uf Directors, or of the stockholders themselves. 


Carnev v. The New York Life Ins. Co.. 
1G2 N; so dhs? 

Green v. I. H. Co., 84 N. Y. Supplement, 
a9] ; 

(Coney Island Co, v. Boyton, && App. Div., 
251; 

Com. Wood & Cement Co. v. Northamypr 
ron Cu. 190 NX, Y:; 1 and 6, 


Further, it is plain that the corporation received 
no cousideration for any such cancellation. 


Bren assuming that the cutire relation between 
the partics was measured by the coutract of October 
1, JSUT. the proof is that the defendant violated 
that contract. Upon this point. the defendait’s 
evidence makes out the plaintiff's case. 


It is proven by the testimony of the defendant 
and his principal witness LaDow that the defend- 
ant failed tu deliver goods to the company {fols. 
201-211-229), that this failure seriously crippled the 
husiness of the company (fol. 202), that the com- 
pany was compelled to buy its goods elsewhere, 
and that the defendant in violation of his express 
agreement, maintained an office for the sale of the 
Berliner Gramophone goods and that he advertised 
und kept such goods for sale in this office, although 
his contract was that he would sel] exclusively to 
the Nationa] Gramophone Company (fols. 207-213). 

This was ap express violation of defendant's con- 
tract. He cannot plead in excuse any cancella- 
tion or cessation of relations with the Gramophone 
Couwpany, for as we have seen. the only action of 
the Directors of the Gramophone Company was 
to order their officers to buy goods elsewhere he- 
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cause of bis default, aud he, being one of the 
executive officers of the company, himself, must 
have kuown of this limitation of the authority of 
the executive officers. 


III. 

Answering appellant's Point Third. 

We do not see the materiality of what appellant 
savs in his Puint Third. But as far as advantage 
is concerned, the defendant gained a decided ad- 
Valtage over the corporation, if the defendant's 
coustruction of the second contract is allowed, for 
if defendant is right, be got back the contract 
which he Lad assigned to the corporation for $50,- 
000 of its stock, at the same time keeping the 
stock and getting one per cent. additional. Such 
a construction of an agreement between a corpora- 
tion and its officer is abhorrent to eyuity. 


IV. 

Answering appellant's Point Fourth. 

We do not admit that there ever was a “time of 
the caucellation of the first contract.” We sup- 
pose appellant means at the time of the execu- 
tion of the contract of October 1, 1897. 

The court below has found that the two con- 
tracts of November 4, 1896. and October 1, 1897, 
created a trust relation as to the Berliner coutract. 

In addition, on November 4, 1896, when the first 
contract was made. defendant was a Director ( foals. 
aso-206-302, et seg.i, and President fol, 249) of 
the National Gramophone Company, and on (Oc- 
tober 1, 1847, lie resigued as a Director and Presi- 
dent about one minute before the second contract 
was nade (fo). 317). still retaining the office of 
Treasurer (fol, 187). 
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This resignation was plainly made for the yur- 
use of the second contract. 

During all the time of these transactions, there- 
fare, lie was an officer of the corporation; during 
al] the time, except about one minute he was a 
Director. His dealings with the corporation are 
therefore ta be rigorously scrutinized. The burden 
of proof is on him tu show that his deahngs were 
fair. <All lis contracts with the corporation of 
which he was an officer are to le construed most 
rigorous) ‘against him and in favor of the corpora- 
tion. 


Vv. 

Answering appellant's Point Fifth, as to 
the relief which plaintiff seeks. 

It makes no difference on appeal, what kind of re- 
lief plaintiff seeks. Al] that this court is cun- 
cerned with is what kind of relief he has gotten 
hy the judgment below. 

All that the judgment below awards plaintiff is 
an accounting (fol. 119) in the ordinary form. 

This is the only relief which can be had. If 
defendant has any offsets or equities he can set 
them up. 

Far from being inequitable, this is the most 
equitable form of relief that can be imagined. 

The argument of appellant, so far as we can make 
it out, seems to be that an accounting would be in- 
equitable because the corporation did not take 
part in the litigation which defendant brought. 
This is a very good reason why there should In an 
accounting—because the beneficiary was pot a 
party te the trustee’s acts, 


— 





Raymond R. Wile § 
Research Library | 


=a 


16 


VI. 
Answering Appellant's Point Sixth. 

We do noTunderstand this point, and we cannot 
sev how anything in it bears on the case at bar. 
The National Gramophone Company was not a 
party to the litigation therein referred to. 

We point out that there is no evidence In the 
cause tO justify the assertion at page 25 of appel- 
laut’s brief that “the National Gramuphone Cor- 
peration had repudiated that contract,” ete. 


VIL 
Answering Appellant’s Point Seventh. 


We have, to use appellant’s own words, proved 
that the defendant got $70,000 upon a number of 
coumingled considerations, among which was the 
discharge of the Berliner contract ifols, 156 to 
165). It is for defendant, on the accounting, to 
show what part of this was received for the bene- 
tit of his trust. We do not have to make the sep- 
aration for him. That is the function of the ac- 
counting. If matters of this sort had to be ad- 
justed as a part of the plaintiff's case, there would 
be no need of an accounting. The burden is upon 
the accounting trustee. The plaintiff. in the case 
at bar, cannot in the nature of things, know what 
part of this money was received on account of the 
trust, and what on other accounts. The defendant, 
in the nature of things, must know. 


Maurrin ic. Brooks, 94 NN. Y.. TT. 


“Such a decree (for accounting: proceeds upon 
“the zroupd that the defendant stands in the atti- 
“tide of an agent dealing ro some extent with the 
“meney or property of the other party; interested 
“in a contidential relation with an interest which 
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“makes him a guast-trustec., and by reason of that 
“relation knowing what the other party cannot 
“hinge and bound to reveal to him the entire truth, 
“The equitable jurisdiction has always rested 
“largely upon such relation of confidence, involv- 
“ing the need of discovery and the duty of erplana- 
“tion, and hence the burden of such erplanation 
“and the proof of its truth fell. in such cases, upon 
“the defendant whose conduct was questioned, 
“whenever an accounting was decreed, and re- 
“quired of him the extreme of good faith.” 


Marcin r. Brooks, 04 N, Y., 71-75. 


VIII. . 


The National Gramophone Company was 
capitalized upon the basis of this contract 
with the Berliner Company (iols. 287-380), 
Unless the defendant gave back what he 
got (which he did not do), the National 
Gramophone Company remained, as to 
him, the beneficial owner oi the Berliner 
contract.” 


This point speaks for itself. Mr. Seaman never 
did give back the consideration which he had ob- 
tained for the Berliner contract, consisting of all 
the stock of the company except $200 (fols. 287- 
P80). If the eontract of October 1, 1897, be con- 
strued as an absolute cancellation and destruction 
of the agreement of November 4, 1896—if all 
the rights of the parties are measured simply by 
the contract of October 1, 1897, without regard to 
any other joustrnment or act, then the company was 
in the position of having issued its whole capital 
stock, and received no cousideration in return, ex- 
vept Mr, Seaman's personal obligation to give it 
such goods as he could obtain from the Berliner 
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Company. That is, if he could not obtain an y goods, 
the company did not get any. 

A contract, such as this, made by a corporation, 
with one of its officers, would be abhorrent to 
equity. It would be yoid for Jack of consideration, 
for surely Mr. Seaman's mere personal contract, un- 
secured, to sell and deliver to the National Gramo- 
phone Corporation “any and all gramophones wnd 
“gramophone goods which ,it nay requite in its 
“husiness, so far and as rapidly and in such quan- 
“titics as it shall be possible for him to obtain the 
“same under and by virtue of his said coptract™ 
must be held as a matter of law to he something of 
no value, 7 

It must he noted in addition that the corporation 
actually suffered loss, if the defendant's construc- 
tion of the contract of October 1, 1897, is to pre- 
vail, for whereas, under the old arrangement it had 
the Berliner contract; under the new arrangement 
it had to pay Mr. Seaman one per cent. more for 
the goods. 


rx. 
The judgment should be affirmed with 
costs. 
JOSEPH E. OWENS, 
JAMES M. GRAY 7 
For Respondent. 


| 4737 | 
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Arqued by 
John B. Sta veh field, 
Waldo G. Morse. 


New York Supreme Court, 


APPELLATE lIVISION—Figst DEPARTMENT. 





ErGgeENE V. Day. as Receiver. | 
Plaintifi-Respondent. 


Vé. 


FRANK SEAMAN., 
Defendant-Appellant. 





BRIEF FOR APPELLANT. 
Statement. 


The appeal presented to this Court in the abore- 
entitled action is taken from an ‘interlocutory 
indgment for an accounting entered against the 
defendant-appellant, in favor of the plaintiff-re- 
‘isident. upon a decision rendered br Mr. Justice 
PiscHapPr sitting at Special] Term for the trial-of 


m UITVY CAUSES. 


Statement of Facts. 


(n October 10, 1896, the defendant. Frank Sea- 
fan, entered into a contract with the Berliner 
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Gramoaplens Co. lieing Plaintifi’s Exhibit “4 
ftind at folios 79. 244 of vise. a 
By the terms of thar ezreement, the Berliner © ; 
Grameplebe Co. wnderiosk upon its part, Curing 
the coutinuanee of that coltract. to manufuctyge © 
apd sel] exclusively for aud to Frank Seamag =, 
therein called the licensee. the gramuphones gna — 
tramoplion- eraods qiade the subject of the ache 4 
meut. charging therefor the cost price of mantifen 
Tore, and in addition thereto, a profit of forty pep 
centum of the manufacturing cost and ten ye 
eentum of the retail] price at) which the suds 2 
should be sold. | 
These agteements are set forth ip detail in Pan 
eraphs 2 to 4 and 17 to 21 inclusive of the contres, 
The defendant, Frank Seaman, on his part, a_o-4 
dertook under said contract, 10 pay the prices und - 
royalties specified, to sell goods in certain large. 
amounts, aud to carry out various terms and. ed 
visions as to advertisiug and exploiting, all sag == 
which covenants are found in said contract inParceg 
agraphs 10 to 16 inclusive. This contract was ae 
siguable, provided the consent of the Berliner: = 
Gramophone Co. should be obtained tu the aig | 
ment of the same, to a corporation as agreed 32>. 


ser 
rr ae ey 
Paragraph 9 of said contract. SS 


A cursory examination of the contract will shor j 
that the defendant Seaman assumed large respons : 
bilities, and that his realization of any | pois” 
thereunder or returns for expenditures 7 
inade, was wholly dependent upon his conti inne red 4 
BeMoranee of those burdensome obligations 

After the execution «f that contract, an @8 
ment of the same was made 10 the National Grume,” 
phone Company. subject to the contingenc} tha 4 
the Berliner Gramophone Co. would. decline 4 
recognize the assignment. and providing as ap alte aa 
native course of dealing. in that event, the holdieg 
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oy the defendant Seaman for the National Gramo- 
‘one Company of the beneficial iuterest accru- 
: . an him by reason of the coutract (Exhibit E. 
fais, MOSS, 28v of Case). 

The contemplated contingency arose, and by 
woparion of the proviso mentioned. the legal title 
~y.ined in the defendant Seaman. sulject to lis 


~ontract to give its henefits to the National Gramo- 


pioane Company (fol. 86 of Case). 

| Thereafter, and on the 1st dav of Ortoher, 1897, 
tin National Gramophone Company. jursuant to 
« pesolution of its Directors (Plaintiff's Exhibit J. 

_ sh, 315 of Cases, entered into a new agreement 
woth the defendant (Plaintiff's Exhibit J. fols. s1- 
uj}. 40% of Case), providing that, for the cobsidera- 
nen pamed. the National Gramophone Company 
siould and thereby did “surrender and re-trans- 
jer ta the party of the second part the aforesaid con- 
tract and agreement and al! rights and privileges 
tierennder.” That the defendant sliould sell and 
deliver To said company any and all gramophones 
which it might require in its business so far as lie 
eonld obtain the same under his contract aforesaid 
with the Berliner Gramophone Co.. charging only 
ihe cost to him with an addition thereto of one 
Isr centum to cover expense of advertising and 
empensate him for his risk and attention in carry- 
rig ou business under the contract. 

Tle defendant also agreed that he would sel) to 
nv other person so long as the company should bur 
* euffcient quantity to keep valid his contract with 
the Berliner Gramophone Co. 

This contract was executed pursuant to a resolu- 
‘a of the Board of Directors at the National 
fr. tnophone Company, authorizing the surren- 
ver ts Mr. Seaman of said prior and first contract 
ttron his agreement to he contained in the second 
reniract. which was made as above noted. 
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Tit will be observed by the Court that neither. the: a 
resolution nor the contract 1 anv sepse or bir any Sh 
eolisidemition cau le jield ti canstitute a modifica: 
len Of the preexisting contract: while. on the cons “ : 
trary. bork the resolution aud the contract express} © | 


taf Safe 


eontely} JjJate and carry out a complete termination “a 
of the frst relation, and the substitution of certain 25 
ether apd different rights conferred by the second = 
contract, fur the rights enjoved under the first: 2y 
These two writings elmlivace all of the contracts = 
and aytTeemepts which were entered into by -said 
parties and fix their rights (Findings IX, X, Th 
fools, 105, 106 of Case}. ; 
The defendant Seaman faithfull> tr ied to secure 
the consent of the Derliner Company to an ges 
ment of the contract so long as the first agreements. : 
Was in force and under the second agreement. Sy: re : 
plied all goods so Jong as he could get them, thu = 
fully performing on his part each agreement ae “¢ 
It reluzived in force 1 Findings AIV., AV, fol. 4072353 
df Gasey: “7 Be 
It appears by the testimony and evidence in the 4 
case, that at the time of the surrender of theirs ae 
cultract avd the execution of the second, Mr. Beis =a 
man had resigned from his position as Presidem cogs 
and ax a Director of the company ( Plaintiffs ie 
iiuit 3, fols. 315, 316, 317 of Case), and througt 
new officers. dealt with the company wholly asa 
strupger. being a stockholder and later. eit 
elected to the ministerial office ot ‘Treasurer. 


here acne at ranath (Plaintiff's Exhibit Et 
321 of Case). i 

“Minutes of a special Meeting of the dire en 
of the National Gramophone Co., duly held att 
office of the COMPANY: in the city of New Yorks 


the venient 
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oTiy president thep reported that the assign- 
oy of the coutract between himself and the Ber- 
ayer tiramophone Cu, dated the 10th day of Octo- 
> 1X46. which document was made to this com- 
yy op the 4th dav of Nov. 1896 had never been 
masiethized hv the Berliner Cu. in selling and billing 
pet deods, Int that all dealings had been carried 
oy by the Berliner Company with all goods charged 

hin personally. The president thinking the situ- 
oon undesirable owing to the facts tendered his 

pation to take effect when his successor should 


‘i Tal fiw 


i. vected. 

“Thereupon it Was upanimously resolved that 
+1 Ts. La Dow be elected president of the Company 
i till the place so made vacant. 

“Mr. La Dow accepted such election and took the 
clair. Mr. Seaman thereupon tendered his resig- 
uatien as director of the company to take effect 
ten his successor should be chosen. 

“Mr. W. T°. Hubbard was unanimously elected to 
nil the place so made vacant. 

“It was thereupon unanimously Resolved, That 

othe evutract between the Berliner Gramophone Co. 
snd Frank Seaman, dated Oct. 10, 1896, and as- 
sirtiea] by said Seaman to this company upon the 
+t day of Norv, 1896 be and the same is hereby sur- 
mndered and re-transferred ta him upon his con- 
treet aud agreement to sel] apd deliver to this com- 
pote amy and all gramoplones and gramophone 
verls which it may require. so far as it shall be 
feesitie for him to obtain same under and by vir- 
‘tect his said contract, and that such goods he so 
voverad and sold at the place at which tlhe same 
so he received by him with the addition of one 
eo eentiun to suel: price to cover any expenses of 
~ceruising, which he may incur and to compensate 
1. for his risk and attention in carrying on sucli 
‘os hess under said contract. Such contract shall 
pride that while this company shall purchase 
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from said Seaman such goods in sufficient quantity <= g 
to satisfy the terms of his said contract, that he « = 
call sell to ne other persou and shall use his best = 
endeavors so far as bis other appolDtments oy 
permit te advance the interests of the company in = 
selling such goods, aud that this company shall ux 
iix best endeavors te iutrodnce such goods more 
eenerally and extend the sales of the Same. 

“And it Was further. Resolved. That the presi.“ ise. 
dept be authorized Tu execute the pecessary ALMA oS: 
jnta efiect this resolution. i 2 


—. 
=! 
a 


+ =. th 


= = 


ments to carry 


“The meeting then adjourned. 
“(). D. La Dow. Secretary 


= 
a 


~ 
ss 
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Pursuant to the sec “ond agreeluent as proved bet 
plaintiff, the parties proceeded with the course of * 
their business until the arrival of # Time at whieh 
the defendant became upable to obtain such goods. ‘Ee 
ak were required by the National Gramophor = 
Corporation in the conduct of its enterprise. as | 

Upder this second contract, the business oy | 
National Gramophone Corporation had been car 
red on so successfully that upon the second day 
of February, 1900, the Directors wade a report & = 
the stockholders of the corporation at a meeting “= 
then held, showing after payment of the lo 


: 














expenses : am 
Merchandise and Materia] Pur- | : es 
chased, $206.372.1L2; = : : 
Doubtful and Bad Accounts. 6.579. 95 : 
Dividends, 71,450. 00 = = 
Expenses. including Advertise = 
ing. 95.347 9G = 


And after adding largely to the assets of ie =. 
corporation, by securing patents for improveme a 
and in other respects. a | 

Total Net Excess of Jncome 

orer Disbursements, $80,479. 
And this after Paying Divi- 

dends Amounting to $71,450. 
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The Court will also observe that the new trpe 
‘oayueldine was about to be put out at is Time. 
Wee quote fred the miluutes of the sume last quoted 
okholders meeting. 
strip new type of machine has been completed 
fast and will probably be put on the market the 
iaf this wenth, We have hundreds of unfilled 

wieps for these machines, which sluw distiuet im- 
orovenents over everything we lave ever sold, and 
eit wil] vield us a greater profit as well. More- 
over, PPPOCeSSes Which have been in the exper: 

-ptal stage In the matter of record making are 

oh uccolplished facts. We ex ect the lnprove- 
-euts af our new records will add to the pop- 
alarity of the eramophone and greatly increase our 
nverd trade.” ; 

This was the “Zonophone” made hy the Universal 
Talking Machine Company. incorporated by the 
mounsel for the Nationa) Gramophone Company 

fils 390, 391. 477 to 509 of Case). And which 

slong acted in conjunction with said Gramo- 
tone Company, the Secretary of one. being Presi- 


s 
Lt a 


dent of the other, and was later acquired by the’ 


National Gramophone Corporation (fojs. 200-207, 
Vie of Case). ; 
The National Gramophone Corporation however. 


rentinuerdl to set under the second contract until. 


each time as the defendant, Seaman, became un- 
ile to obtain goods necessary for the filjng of its 
erder (Exhibits I & 7). 
(rn the 2d day of April. 1900. the Directors of 
‘is Nutional Gramoplone Company passed a reso- 
oot and thereafter caused the defendant to be 
‘test pursuant thereto, that said corporation 
“fo procnre its goods elsewhere (Finding NITI. 
‘os JG, 2OU-2OT, 219-295, 229.930 of Case}. 
Tieteiton, the value of the new contract. to 
‘tit allusion has already been made. became im- 
meeootely apparent. 
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As the situation dev eloped. the Directors of the, eek 
Neniaual Gramophone CorporatioL were con as 
uted by au alternative. Sa = 

+s ease tev shonld continue acting under the _ ~ F 
e-rtpact with Frank Seaman und taking each 


ends as he could furnish, it was necessary thay 
ther manufacture and deal iu no other machines = 


hibe 


en thase which Mr. Seaman wae exploiting for | “ee 


=“ Berliner Gramophone Co. es 
The truth of this assertion hecomes apparen a 
when we examine the records of the cases put in 5 
evidence by the defendant. and see that the pie 
Gramophone Co. actually did bring suit agains, £=* 
the Nationa] Gramophone Corpor ation to restrain 
infringement upuu the patents of the Ber- ea 
liner Gramophone C 4. and also tle use of the Bam =e 
~(;ramophone™ 1D ponent with the business tee 
of those corporations (fols. 84-801, 802-821 : ae 
si7, 980-996 of Case}. ee = 
the testimony of Mr. La Dow and Morse shows sn 


re 





















he? 


thet this dilemma was clearly pointed out to th 
Directors (fols. 210, 220-222 of Case). sey 

The other course, which might have been and Wak=<, 
pursued by the National Gramophone Corporation, fas 

was to cut loose entirely from al] claim of right® ws 
interest in or under the contract with Frank 3 Sea : 
man or his contract with the Berliner Gramophone s 
Co. and establish itself and its subsidiary corpo ora 
tion. the Cuiversal Talking Machine Cvu., as: inde 
pendent manufacturers of and dealers in craIMsed 
phones and gramophone coods (Findings - iT 
fol. 108). =e oes 

Mr. Seaman acquiesced in the cancellation of th ee " 
contract and started in to sel] on his awn accoutl. y 
independently of the corpora ation, such goods | 
he bad or could obtain, pursuant to his cone os . 
with the Berliner Graimnophone Co. (fol. 201 a 
Case). “ meee = 
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Tierenpon, the defeudani, Frank Seaman, in- 
eputed the first of the long series of tigations 
iaeh resulted finally in the receipt by loi of 
coin uneuevs from the Vietor Talking Machine 
i setilement of all of the litigations involven, 
J netion having been besuu upon the twentieth: 
of June, 1900. or immediately thereafter and 
-liuded on the 8d dav of February, 1903 (fol. 
sf Lasek i 

In the eourse of the conduct of said litigations. 

developed that the maintenance of the suits in 

ction was absolutely dependent upon the total 
axcfatiGni frou the National Gramophone Cor- 
jrtutiud in every respect whatsoever, and likewise 
jon the entire rupture of all rights and claims 
whel the National Gramophone Corporation had 
ep cnight have, uuder or bv reason of any of thie 
contracts or agreements in question, or anv ar- 
~ yfmuents of auy kind whatsoever. 

flix ix apparent from the constant attempts of 
the defeudants in those ltigations to show that 
while Mir. Seaman was enforcing his contract 
asiiust the Berliner Gramophone Co., he was a 
purty to the sale by the National Gramophone Cor- 
poration, Of machines which were competing with 
hy business and infringing upon the patents of the 
ierliner Gramophone Company (foals. 444-454. 
4o"-301, 466-472. 477-509. Sfis-S85, 924-939). 

like claims appear ip a complaint served in an 
action brought in the United States Circuit Court. 

the Sauthern District of New York, by the Ber- 

1 (irmiaephene Company against Seaman | foals. 

‘66d of Cases, 

Thrmehout all transactions after the cance)la- 
‘ohoef tie second contract by the National Gramio- 
hoodie Corporation, the defendant here proceeded 
~oriv at his awn expense. and at his own risk, to 


onendepce of Mr. Seaman and lis entire dis- 





Raymond R. Wile 
Research Library 


10) 























enforce his own coutract with the Berliner Grame- : 
phone Co. while the officers aud directors of % 
Nation! Gralnopliaae (or puare ATIC’ stand aside ae 
coucurred in bis assuinption of the sole righr, =e a 
aud ohblisation to enfaree the same. for his own ne 
bepefit and at lis own expense, 1f it were ae 
enforced at all (Findings XAAIIT. AATV, ANE a4 
AXNVII. fols. 108-110) of Case) BP at ee 

om net ouly did the defendant hear this b 


Sew Voit Ter recover a nages in the sum of Tee 
hundred aud fifty thensand dollars ($250. 000) fare” 
breach of his coutract of October 10th. 1896, with = 
that company (Finding AXVI, fol. 109 and t@xe se 
693-745 of Case) oF4 
This Jéfentiant did not call upon the Natiog 1 Fala 
Gramophone Corporation for assistance upon ies Ze 
ground that it was the real party ip interest-m nor be. 
did that company in any way recognize a : 
bility, either lega] or equitable, or claim any : 
but. on the contrary, as all ajong, both par 
stil] continued to treat their relation as at ang 
(Finding XXIX-XXNII1. fols. 200, 110 of & 
Beside al] this, the counse] for the plant? ie 
troduced in evidence the petition and s ache 
upon the dissolution of the National Gramophis 
Corporation. 3 = 
This petition and the schedules annexed ion ie 
same, signed br the officers mini ‘i maROnS of 


tion, set ont as required ly fie 1 statute, all oft = 
assets and liabilities of the corporation sough oe a 
he dissolved. Among the assets are set fo nee. 
of the property both tangible and intangible 
the corporation and of every kind and nature 
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jeding patents, trade-narks, good-will, contracts 
al] similar matters. Amoue the schedules of 
ceeets. is found ne reference to or dication of ary 
rieht, claim, demand, value or asset. existing for 
bennett of the corporation in, to, under or by 
of, The coutTract letween the Berliner 


Ty 


ep ddl 
tinadmoapliope Ca, apd Frank Seaman, or auy 
contract between Frank Seaman and the Na- 
sheryl Gramoplone Corporation referring thereto: 
verhal or written, executed or executory, in pos- 
easion or in action (Plaintiff's Exhilit C, fol, 245 
of (assed. 

Am? pow this plaintiff suing as Receiver of thie 
Netienal Gramophone Corporation las brought this 
setion ob The equity side of the Court asking the 
defendant To account to him, | 

The complaint sets up certain of the facts and 
then alleges that the defendant recovered certain 
dhinniges by reason of a breach of said contract he- 
tweet the Berliner Company and himself (fols. 16 
iis SS tH CaSO I 

The defendant answers setting up among his de- 
fetises Gne of a preliminary nature under a denial 
of the appointment and authority of the plaintiff as 
Receiver by reason of the fact that the proceeding 
wherein bis appointment was had is one brought 
under the laws of the State of New York to dis- 
~vive an insolvent corporation and argued that as 
sucli the same was a bankruptcy proceeding taken 
under a statute the operation whereof bad heen 
suspended by the enactment of the Nationa] Bank- 
rupees Law whieh became upon its passage the 
mniv statute applicable to such cases. 

Tits allegation of the answer appears at folios 
~ Gind Al cf the case and the arguivent presented 
te the (ourt below appears at folios 138-140 of 
fie cause? po further discussion thau so presented tu 
the Court below’ being attempted in this Court, 


aq ae 
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saving to refer ta the 1, 2 and 5 findings of fact Lae 
at folio 102. and the allegation of the appointnient Kram 
of the plaintiff as Receiver sao put in issne. 

The answer denies the agreement set up in the ==. 
complaint wherennder the plaintifi seeks to recover, | 
also that the matters and things set forth in the 
complaint resulted in any joss ar damage to the 
National Gramophone Conmgany or the plaintify, 
and that apy suit was jnstituted ag alleged in the 
complaint for the leuefit of said company, such 
denials appearing at folios 31, 32 and 33 of the case ~ = 
up appeal. . re 

The defendant in his answer thereupon proceeds 
to set up the cancelation and annulment of the con- 
tract or agreement alleged in the complaint, br ~ 
mutual copsent of the parties thereto. and the sub-2-4 
stitution of a new and different arrangement there 
for; and further, alleges that at al] times said © 
corporation acted upon and ratified said cancella- ==: 
tion and refused and disclaimed any and all oe 
terest and respons'bility by reason of the matters ©. 
and things set forth in the complaint as entitling 3. 
the plaintiff herein to an accounting. S 

The issue so joined was tried without material wae 
disagreement as to the cardinal facts involved and® oe 
made the subjects of proof, the case having been 5 
decided upon inferences drawn from facts estab SE 
lished by the evidence as to the jntention of the? = 
certain parties involved, and certain other con-3 
clusions as to what had been intended by the parties 3 e 
by certain of their acts and contracts concerning: <= 
which the plaintiff offered no evidence, other than= = a3 
the proof of the documents claimed to be open to 3 
a construction differing from the expressed inten: 3 = 
tion of the parties. Bs. + a 

As a result of the trial. the Conrt below wae y 
persuaded to hold established without any eviden sae 


-> 


and ta infer without proof in support of thease 
a Sate 
te = 


=a 
BT 
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SN pPueM, that certain written agreements do nui 


sieah that which they purport to express, and dis- 
revard the Testimony of two credible and unecon- 


—, © 
fhe: 


‘padicted Witbesses to the effect that the agree 
‘uebts Were ubderstuud aud acted upon by the 
parties In eXact conformity with this apparent aod 
iy Mieauing und intent. ; 

The plainut upon the trial offered uo verbal 


estimeuy whatever, but introduced inv evidelce 
wumerous exbibits, the genuineness of which was! 


coceded by the defendant iu all cases. aud read i 
evidence the depositou of Frederick M. Leouard 
aikep in the City of “Pliladelpbia. State of Peuni- 
s\lvania, privr to the trial. and which deposition 
went bo farther than oO prove certaiu other agree: 
aehts. showlpge the manner iv which defeudaut re- 
reiVed the movies ip question. all of which mat- 
iers Will be discussed Jater in the course of the 
aureument, 

The only other evidence offered by the plaintiff 
cuusists of a portion of the cross-examination of 
‘1, defendant in this action. had in a certain other 
vetiau entitled Vachay v. Sequiain, as the same ap- 
peared in a printed record on appeal of said last 
mentioned case, 

v such cross-examination counsel for the plain- 
tiff apparently attempted to show by the ora] testi- 
mony of the defendant in said other case had upon 
vross-examination, and at a time when the facts 
concerning Which he was then interrogated were 
neat involved in the issue before the Court or fresh 
in the mind of the witness. and at a time when the 
recollection of the witness as to transactions Jong 
east lad not been called ta the suljects involved 
ho othe examination, that the documents in tliis 
case already introduced bv the plaintiff in evi- 
denem are not in facet as so proved by plaintiff, or 
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that ip such furmer trial the defendant in this ae ~ 9 + 
tion Lad beeu mistaken at the me of lestifring | 
iu regard to the legal effect of such documents ang — 
resolutions which ale correctly aud fully proved 
in the present actiou ax conceded by both parties 
and only couceruing tle proper interpretation 
Whereof is there couWwoversy Iu this case. Indeed, 
should the plaintitt le held bound bv such Ipter- oe 
pretation sa read, his cause of actiou us set forth 
in the opinion of the Conrt below would be wholly 
destroyed. ' et 
AnY arugmeut based upou such Cruss-examing- . 
Tio so read Inte the present cause ln Darrative form 
from) a case OD appeal iu which the testimony war 
immaterial to the issne. cunvet be considered as 
having any effect. saving as bearing upon the ace” 
curacy With which the defendant reiembenel © 
trausactions and the credibility of lis testimony, ae se 
if, indeed, it is entitled to lw considered serjoustr 4 
even for such purpose. Bie 3 
In disposing of the issnes the Judge before whom ae 
the case was tried so fully found the facts stale << s 
lished by direct proofs, and the Court in its find- vs 
ings so fullv, fairly and frankly stated all whieh ea . 
hore in favor of the defendant so far as the Trial <. 
Judge appreciated their weight and import, tat 
in his main contentious with relation ta the law, —— 
the defendant may rely upon the findings of faci = 
and need only in a very few respects call the at: cece 
tention of this Court to anv evidence tending to = 
enlarge or vary a finding of fact. or to establish > 
a fact not found. *: 


#4 
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ARGUMENT FOR APPELLANT. 


FIRST. 


The first agreement between the 
company and Frank Seaman was 
executory, not executed, and was 
abrogated by the second agree- 
ment. 


An executory contract, such as that involved, 
ieing oue pot making a conveyance, but to use 
sudeavors To secure a convevauce, and failmg that 
11 do and perform certain things, 1s at all times 
subject to modification by the parties without any 
reconvevance. 

The mutual consent to a new or altered relation 
furnisbes.a good and valuable consideration mov- 
inv from each party, to support the new undertak- 
inw of the other. 

Even shouid defendant concede, as argued by 
counsel for the plaintiff, that the second contract 
ix at modification of the first, still, the first con- 
tract being executory, the second contract would 
ubsolutely supersede it as soon ax agreed to by the 
parties mm Interest, | 

It is true that the preainble-of the second con- 
tract recites that whereas the said “Berliner 
Gramophone Co, has declined to recognize: the 
party of the first part under such contract, but has 
continued to bill all goods to the party of the sec- 
mud part, and it being deemed advisable by the 
jwerties liereto that such assignment and transfer 
e nedified as herein provided.” 

lt is apparent that pot only is said first econ- 
tract modified ly the second contract, as is there- 
i previded, but also that such modification cuts 
wtf all trust relation hecanse the second contract 
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supersedes the first in all particulars wherein the! 
two do not coincide. | 


Spier v. Hyde, TS App. Div. (1st Bente 
151. 

Mavor vy, N. Y. R. Co... et af., 146 XN. Yo 
210. 
McCreery v Day, 119 N. ¥., 1. . 
Oregon Paeit. R. R. Co. vy. Forrest, et al. 

128 N. Y., 83. 
Eames Vacuum Brake Co, v. Prosser, 157 
N. ¥.. 288: 4 


A contract may be discharged by an alteration} 
ly the parties in its terms which substitutes a pew 
agreement for anoldone. * * * Acclaim under 
the original contract may then be met by the new: 
agreement so far as the latter operates to alter orf 
rescind the former. 

The change of rights and liabilities and conse: 
quent extinction of those which before existed} 
forms the consideration on each side for the new 


= 


contract, i 
Lawsou on Contracts, star page 395, and 

cases cited. v ae 
Anson on Contracts, 276. : 


a ’ 
Acs 
- 


The said second contract is as follows: 


“Now this agreement witnesseth that for ae 
in consideration of the sum of One Dollar 
($1.00) to each in hand paid. the receipt where 
of is hereby acknowledged, and of the mutual 
covenants and agreements herein contained, 
the parties hereto have agreed as follows: Thej 
party of the first part shall and hereby does 
surrender and retransfer to the party of the 
second part thie aforesaid contract and acres 
ment. and all rights and privileges thee 
upder.”’ 


8 = ‘. 
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jt is hard to conceive of any more express and 
compete surrender and cancellation of the first 
pontract than is provided in and by the operative 
juirt of the second, as above quoted. 
jt is not deemed that any repugnancy exists be- 

rweeh the recital and the agreement based upon the 
recital, but should such repugnancy be argued by 
counsel for the plaintiff, it will be quite apparent 
‘a the Court that the earher recita] must fall and 
the later and more explicit and exact covenanting 
paragtaph fellowing must prevail. This is the 
inare apparent by reason of the express and em- 
platic language contained in the resolutions of the 
teard of Directors authorizing the cancellation of 
the first and the execution of the second contract. 
us set forth in the minutes of the meeting of Octo- 
ler first, 1897, already and heretofore cited in this 
brief. ) 

Burr, et a/. v. Amer, Spiral Spring Butt. 

Cov, BI XN; Ya Usb. 

Stettauner v. Hamlin, 97 IIL, 312. 

Dawes y. Prentice, 16 Pick. (Mass.), 435. 

Emerv v. Fowler, 38 Me., 99. 


SECOND. 


The conduct ofthe parties and the 
whole course of the business and 
litigation made the subject of the 
action negative the construction of 
the contracts contended for by 
respondent. 

The National Gramophoue Corporation by the ae- 
cen of the Berliner Gramophone Co. was put to its 
sieetion of alternatives. 

Hither it must: 


Furst, Stand by the Berliner machine. sel] po 
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other and suspend business during the progress of 


# suit to be brought by Frank Seaman in its inter. 


est, oT 
Sreoud, It must cut loose wholly from all claim 

or interest under the Seamau contract or conne. 

tien with Seaman and cancel the whole arrange 


nent in order to avoid injunction against its in-} 


fringement of the Berliner patents by reason of its 
privity in relation. spies 


This result was not bronght about in any degree 
hy the act or omission of the defendant Seaman, 


On the contrary the evidence doex disclose con- | 


tinnel and diligent performance hy the defendant 
Seaman of his contract with the Berliner Gramo- 
plone Company, and that the only default prevent- 
ing the receipt of goods was on the part of the 


Rerliner Co., and the Trial Court so finds, clea 


ATV. AV (fol. 107 of (ase. 


That these relations were terminated. this Court | 
cap hardly fail to find upon an examination of the 
extracts from the printed records of the litigations | 
invelved (foals, 523-527, 534-539, 541-572, 627-651, & 
652-654. 657-686, 688-090, 907-909, 916-919, 921-922, , 


44°.975). These records fil] Volumes VI and VIJ 


of the “Cases and Briefs, Waldo G. Morse,” and: 
also the three typewritten bills of complaint in § 
the suits of Frank Seaman against the Victor Talk: 


; ar “= 


ing Machine Company. 


The records and briefs show, at every turn, not 7 


only that the National Gramophone Corporation 
has terminated this contract with the defendant 
Seaman, but that the decisions rendered in those 
cases could pot have been had, but for such termina- 
tion. 

The last printed papers sn abstracted in this 
record, consist of the briefs in suits brought in the 
United States Circuit Court for the District of New 


a 
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Jersey by Frank Seaman, et al.. against the Vie- 
ior Talking Machine Company; the suit which was 
argued, but never brought to decision. and also all 
the defendant's affidavits therein with copies of ex- 
hibits attached. These are the suits in which the 
pleintiffs moving papers were offered in evidence in 
ivpewritten form aud not printed. 






The argument for the complainants is, however, 
printed. being the brief next to the Jast in said 
Volume. In that brief is set forth at page 65, a lst 
of the reported adjudications lad in the litigation 
which was settled as proved ip this action, as fol- 


lows: 


Berliner Gramophone Co. vy. Frank Sea- 
nan, 110 Fed.. 30. j 

Berliner Gramophone Co. v. Frank Sea- 
man, 113 Fed.. 750; 115 Fed., 806. 

Seaman v. Johnson, 106 Fed., 915. 

Jolinson v. Seaman, 108 Fed., 951. 

U. &. Gramo. Co. vy. Seaman, 113 Fed.., 
745. 

Berliner Gramo. Co. v. Seaman. 111 Fed.. 
679. 


Ld 


AJ} this was done and carried on and the ex- 
jeuse borne by the defendant, Seaman, as we have 
sec in our review of the evidence. The witness 
Li low, testified that even his expenses as a wit- 
hess were paid by Mr. Seaman, although, he. La 
Dow, was then an emplovee of the National Gram- 
“jiione Corporation; and the witness Morse, testi- 
hel that. sa far as he knew. the corporation never 
jill uguvthine toward the litigation; but. on the 
rentrary, that Mr. Seaman paid individually and 
betsenallvy, absolutely all of the expenses (fols. 
eo, Low of Case rp. 


a a 
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Then follows the utter absence of any claim made 
by the officers of the corporation in its schedule 
of assets, to any right or interest existing in the 
corporation by reason of the contracts 1D ques- 
tion. ax more fully pointed out in the memorandum 
of facts (Exhibit C. fol. 243 of Case). 


Far more than giving color to the interpretation # 


of the second contract is the force of this course 


of dealing. It is enough of itself to ‘erminate the B 
first agreement. Any circumstance or :course of, 
conduet from whence can clearly be deduced an} 


agreement to put an end to the orig ‘al contract, 


will amount to 7 rescission of it. i 


Harrison v. Polar Star Lodge, 116 TL. 


249. 


The defendant had long acted upon the rescission 


initiated by the Nationa] Gramophone Corporation, 
of the first contract between the parties, and now 


comes that corporation and by the most solemn 


act of a majority of its board of directors in thef 
performance of their last official act, further con-§ 


firms and effectuates such cancellation. 


The act which fer the corporation . terminated 
and for the Receiver initiated legal life and ex- 
istence, ratified the termination of all rights underg 


the contract in this suit by the Receiver relied 
upon. 4 

In case of any ambiguity. the practical constrae 
tion placed upon a contract by the parties, ang 
acquiesced therein, is controlling. | 


ister & Del, Bine Stone vr. Carlin, & 
App. Div.. 426: “4g 

Camurdella vo Holmes, 9 App. Div. 
(at p. 1221: ; 

Tanenbaum rv. Leru, 83 App. Div. 314 
(judgment affd.. 178 N. Y., 594). 
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THIRD. 


The advantages of the second con- 
tract were greater to the corpora- 
tion than those of the first. and in 
any event no attempt has been made 
to invalidate the second contract. 


The Court will observe that, under the second 
contract, the defendant Seaman, became respon- 


-jihle to the Berliner Gramophone Cmonpany for, 


irue quantities of goods, which he furnished to the 
voyporation, allowing it credit for the same, as ap- 
years Dy the large amount of the indebtedness 
shown In the schedule of liabilities in dissolution 
proceedings to be due Seaman from the corporation, 
Moreover, by virtue of the advantages of the second 
contract, the National Gramophone Corporation 
could proceed to prepare itself for a supply of ma- 
‘lites in case the Berliner Gramophone Company 
sliould fail to carry out its agreement with Mr. 
Seaman, apd supply him with goods available for 
the use of the National Gramophone Corporation. 

The plaintitf in no way attacks or seeks by plead- 
ing or proof to overturn, rescind, modify or in any 
wily disaffirm this second contract and is absolutely 
lmund by its terms. 


FOURTH. 

The appellant, Frank Seaman, at 
the time of the cancellation of the 
first contract, did not occupy a trust 
relation to the corporation for which 
respondent is Receiver. 

Myon the formation of the National Gramophone 
forperation, as the Court will see bv reference to 


hoe ininuates pur in evidence, the defendant took no - 
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part further than te come in and exchanes “ 
stock in the former Company for lis Stock in dee 
SUCCESSOF, <8 
Moreover, upou the organization of neither cap: 
pany. did the defendant act as proluoter ; but oe 
thie COUTPals . in euch case aay ay Yallzation Was cea: 
ducted by otere. = 
No vestige of contractural or other tenia 
tending to charge the defendant with any oblige: 
tion te arcount further than what micht be anton 
from the written coutracts or disclosed in the res 
lutions of the Boards of Dir ‘ectors, is to be found de 
the case, aud the Court below expressly finds that § 
none existed (Findings of Fact V, VI and Vi 
fouls. 103 and 104). 3 
At the time of the cancellation of the firet eee! | 
tract the appellant was veitler officer or direcier: 
of the corporation (fols. 317, 318 of Case). — . ed | 
As a stockholder Frank Seaman, the ap ef = 
occupied po trust relation with the Nationa] (rane | 
ophone Corporation, and dealt with it asa Kcranger, : 


Gamble yr. Q. C. W. Co., 123 X TS 
Bird Coal Co v. Humes, 157 Pa, See 













FIFTH. at 
The plaintiff seeks inequitable re~ 
lief. ae s 
It would be highly inequitable that the plain 
representing the National Gramophone Co wate 
tion, should recover in the present action, or Fseif 
an accounting should be ordered. ee se : 
The corporation terminated the fontaonaes ro 
latious; the defendant accepted the ter:nination, 
and continued in the business on his own behade 
and for his own account, and this with the 4 
knowledge and consent of the Nationul Gr 
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nl ‘arpa tion. After 4 lust urducus htuiga- 
conducted by the defendant, for a perivd ex- 
rwe vears, he failed tu revive the coutract 

» Pterliner Gramoploue Company, and wis 
wdkEA BO couluprullise upon The paivluent ty hii 
won, of money by way of damages. 

lirisation. as we have already seen. Was 

awed desparately contested. Alarming claims 
icaite liv the Lerliner Gramophone Compauy 
o Prank Seaman, one suit having beeu 
uy for S25 y,000 diulages, by reason of lis al- 

apeieh) of contract. In all this, Mr. Seaman 

Hable to } se the entire amount of the cost 
—Virieation. and he alsu was In danger that a 

sitet assess against him claims for damages 
meson of Lis conduct and suits. 
Hie had entirely broken up and stopped the husi- 
ea. uf a large corporation, the Berliner Grame- 
Company. and in doing this, he took the 
‘hat he would be able to sustain his position 
they and bot he had broken the contract in 
avetion, This burden was by no means light, as 
*. printed eases and records put in evidence hy 
+). stefendant will amply show. 

tty a fortunate stroke in the litigation, which the 
».ort will observe in the motion for a preliminary 

cetion made in the last suits,- those brought 

_ us the Victor Talking Machine Company, a 
~tietuent was forced and the defendaut, Frank 
Scun. one of the plaintiffs in that suit, realized 
2 wrth Sum. 

{. ue have previously seen, during all this time. 
th Nuatienal Gramophone Corporation and its offi- 
soe. sem] aside making no claim whatever to an 
-.eest in, the subject of the actions, and offering 
i othe Slightest aid or support in the conduct of 


t + Deigetion, 
Tiet the corporation was consistent and advised 
~ lning is apparent from the absence. from its 


i a, ' 
PERE 


ee ieee 


= itt Irs he 


oe ea i. 


peas ttl 





Raymond R. Wile 
Research Library 


ut 


schedules of assets. +f aus claim or suggestion in 
Velutivun to the vtatatien iuvelved, or ty the cup. 
Lratets Upou Whiel it Was founded, 

The schedule ot Hatilities of the National Gram. 
ophone Corpor tien. ob the ether band, wholly 


failed tu disches wny debt or liability fixed, or ww 


be uscertalped, cimulute. ur cultingent or, of Zny 
ature Whutse-t+r, under or bY reason of, the lic. 


vation upou Wile. the plaiutiti. this Receiver, now: 


seeks tu realize progts. 
Soo owe have reached the proposition that the 


plaintiff bere. cudertukes to sliow that the defend. | 
aut, Frauk Seetuen. in collusion with the officers | 
and the Director af the Nutional Gramoplone Cor- 
poration, and iy their aid and assistance, and that. 
of their employers. iuposed upon the Courts of the | 
United States. in various districts. hy proving, in: 


such courts, that ne relations existed between The 
National Grameydione Corporation and Frank 


Seaman, and hy reason of such proof succeeded in 
defrauding the Berliner Gramoplione Company and 


the Victor Talking Machine Company, or others, 
who settled the final litigation, out of a large sum 
of money. s 


That the prmfits of such conspiracy, having come 
into the hands of the defendant. Seaman, this plain- | 


tiff, the Receiver of one of the conspirators, will 


now proceed to prove the crime and its successful 


accomplishment. and the prefits derived therefroni, 
and havipg convinced this Court that the evidence 
produced in the United States Courts was fraudu- 


lent and maliciously suborned in the first place,} 
and that in the second place. the Courts, in finding 


the facts, as established by that evidence, were in 
error, and will pow seek to have this Court hold 


that such Receiver is entitled to a share of the® 
plunder, and further that this c»conspirator with 


the Nationez] Gramophone Corporation, now &¢ 
count to its Receiver for the entire booty 80 6 
tained. 
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In fact the Receiver seeks to recover not only a 
sate of the plunder, but its entire amount. 

As agaibst this remarkable contention, the de- 
fondant sets up all the evidence produced by bin 
mecluding testimony by officers and emplovees of 
the National Gramophone Corporation in’ the 
Lnited Stites Courts; alleges the correctness of the 
nndings of those Courts, that he and not the Na- 
tinal Gramophone Corporation was the real and 
auly party in interest; and that in settling the cases 
involved, he acted in harmony with the evidence 
amd with the decisions of said Courts and for his 
own account and not for the account of the Na- 
rignal Gramophone Corporation. 


SIXTH. 

The action taken bythe Corpora- 
tion under the second contract, 
would have defeated Seaman's re- 
covery if taken under the first and 
would have destroyed the fund now 
sought to be recovered. 


Had the corporation at the time of the litiga- 
tion brought against the Berliner Company by Sea- 
miuin held its jnterests under the first contract 
shove set forth, then indeed the’ corporation and 
it Seaman would have been the rea] party in 
interest and Seaman but an agent or Trustee en- 
forcing the rights as the Court below will hold. 

ut the National Gramophone Corporation had 
repudiated that cautract. It had openly disavowed 
it und attacked the standing of the gramophones 
‘unufaetured by the Berliner Company and made 
he suliject of that contract. 

Is it conceivable that had such circumstances, 
ts tu this action alleged. existed, a Court of equity 
eould for ene moment he persnaded to issue its in- 
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junction restraining the breach of a single covenant | 
in that contract contamed? 

Let this Court consider iow strongly the defend- 
ants in those cases urged sg the Courts such 
arguments (fols df ya-S20 Sty “ase ). 

Then let the Court search for the evidence upon | 
which the Court below could properly base its find. - 
ing that during al) the time of such litigation the 
trust relation predicated Iv the plaintiff in faet | 
existed. fd 

The basis of the injunction relief is thus set ~ 
forth in one of the lriefs and may well be quoted: | 
ws a Memorandum of authorities. = 


SP iRST, 


“Appellee is. within well estallished precedents, 
entitled to all of the relief afforded by-the decrees _ 
entered. af 

“Courts of equity will enforce specifically the 
performance of the affirmative agreements arising 4 
Gut of complex modern business relations. “In zs 
the increasing complexity of modern bnsiness rela 
tions, equitable remedies have necessarily and * se 
_Steadily heen expanded and no inflexible rule has % 
been permitted to circumscribe them. As has been 
well said, equity has contrived its remedies, ‘so that= 
they shal! correspond both to the primary right of - ry 
the injured party and to the wrong br which uy 

Soe 


right has been violated.’ ” aS 


el: i ’ 
ae g 


af 


Opinion Fuller. C. J.. TU. mi Rr. Co. ve 
C..&e., Rv. Ca. 168 UC. S601, quota 
Pomerov's Equity echelons, Sec. : c 
ELE, 3 


“Tn the above case the Court enforced specifically = 
a contract for the joint use = a railroad track and 2 
cited Joy vs. St. L., 1388 U. S.. 1; Franklin Tel. Co. =) 
vs. Harrison, 145 T. S.. phen in which the* main. 3: 








ai 
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renanee of a private telegraph line was commanded 
and enferced, and also Prospect Park, &c.. R. R. 
ian. te, Caner 1, & B Co, 14t N, Y...152; BR. RR. Co: 
vs. Alling. 99 T. S&.. 463; Express Cases, 117 UT. 
or aD 3 

“In the case first above cited not only was every 
consideration of public interest lacking, but one of 
‘le Tustices dissented upon the express ground that 
the contract sought to be enforced. and of which 
tle Court decreed a specific performance, was 
asminst public policy. In none of the cases had 
tie public apy concern to secure an enforcement. 


“SECOND. 


“A contract containing a Degative covenant will 
in enforced specifically through a restraint of the 
aet covevanted not to be done. 

“The contract for the sale of chattels exclusively 
1 counplainant contains an express negative cove- 
nant. 

“4 negative coyepant is one in which a party 
obligates himself-not to do or perform some act. 


Bouvier’s Law Dictionary, 469 (Rawle 
Ed.). 
“A contract containing a negative covenant will 
Inv enforced ly injunction through a restraint of 
the act covenanted not to be done. 


- High on Injunctions, 877, ct seg. 

Dietrichifen vs. Coburn, 2 Phi... 52. 

1 Coop. temp. Gottenham, 72. 

Donne}]] vs. Bennett, 22 Ch. Div., 835, 

Stiff vs. Cassell, 2 Jur. N.38.. 348. 

Rarfield vs, Nicholson & St..1 8. C., 2. 

Ss. J. Ch. 90, Bishpham's Principles of 
Equity (Sth Ed.), 377; ith Ed., Sec, 461, 


“THIRD. 


“A coutract containing both positive and negative 
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stipulations will be entunced through a restraint 


of the act agreed not to be done, even W hen the | 
Court cabot superintend the enforcement of the - 


covenants of a positive bature. 
“Tu a contract containing a stipulation to sell spe 
cified chattels only to complainant, equity will en- 


force the negative stipulation in cases in which the | 


Court js unable to superintend the performance of 
the positive one. thus hy preventing profit to the 
wrongdoer through a breach, inducing it to per- 
form its covenants. 


1 Beach on Injunctions, Sec. 446. — 
High on Injunctious. 870-904, 416. : 
Foster's Federal] Procedure, Sec. 220. | 
Bishpham'’s Principles of Equity (5th 

Ed.),.p.. 57%: z 
Waite’s Actions and Defences, p. 693.» 


Hart ys. Herring L. R.. 8 Ch. and ma 


SGU. 
Lumley vs. Wagner. 1 DeGex M. and G.. 


604. and many cases cited by Mr. High 4 


at page 902. e; 

Standard Fashion Company vs. Siegel- 
Cooper Co., 157 N. Y., 60. "] 

(;oddard vs. American Queen, &c., 44 — 
Div, (Ny Y¥.), 458 

Sines vs. Union B. H. Co.. 1 Holmes, 258. 

Goddard rvs, Wilde. et a/.. 17 Feb. Reps: 
S46. : 

C. & A. BR... Co. eu Nu Fy: Se, BK. B 00. 
94 Fed. Repr.. ih 

Lacy vs. Houck, 12 Weekly L. B. (Ohio) 
209. 

W. U. Tel. Co, vs. U.P. Ry. Co.. 3 Fed. 
Repr.. 429. 

W. VU. Tel. Co. vs. 8. J. & W. A. RB. Co. 
3. Fed, ar si. 

W. U. Tel. Co. vs. Rogers. 42 . J. Equ. 
$11. é4 


be — 


Raymond R. Wile 
Research Library 


a9 


“FOURTH. 


An injunetion in such cases wil] be granted even 
Hhauel the only vegative covenant be one inferabl- 
front the positive, iu instances where the chattel las 
warlienlir or special value to complainant or is the 
culepel uf monopoly. 


Hieh on Injunctions. 70. 
Equitable Co. vs. Balto. Co., 63 Md., 285. 
® Parsons on Contracts, 370-5-1. 
» story's Equity Jurisprudence, Secs, 11S- 
722). 
8 Pomeror’s Equity Jurisprudence, 441- 
4-457, Secs. 1292-1. 
Pomeroy’s Specific Performance  Con- 
tract, Sec. 15. 
“The part payment shown by appellee and his 
wjecial interest in the watrices entitle him to equi- 
rable relief.” 


SEVENTH. 

Respondent proves the payment to 
appellant, of a suim of money upon a 
number of commingled considera- 
tions in one only of which is respond- 
entin any event interested. 


The proof in this respect is too indefinite to 
rusiitv any relief by way of accounting. 

It would be impossible to separate and disen- 
tungle the various considerations set forth for the 
pavinent proved (Plaintiff's Exhibit Settlement 
Avrecment, fols. 156-160 and Put and Call Agree- 
moeut, feds. 167-141). 

The proof is sufficient to establish that any pay- 
rent was made because of the settlement of any 
‘tlm for damages as pleaded in the complaint. 





ow 
fo en ee aoe 


ot eet ek 


a ae 


CL saad 





Raymond R. Wile 
Research Library 


EIGHTH. 


Itis respectfully submitted thatthe ff 
judgment should be reversed and the 
complaint dismissed with costs. | 


WALDO G. MORSE, 
Attorney for DefepAtpt-Appellant. 






JoHN B. STANCHFIELI, 
WabLpo G. Morse, 


Of Counsel. 
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ApPpeaL Paintine Co., 32-34 Veser Sr., N. Y. 


New York Supreme Court, 


APPELLATE DIVISION—FIRsT DEPARTMENT. 
EtCGENE V. Day. as Receiver, 
Plaintifi-Respondent, 


Vs, 


FRANK SEAMAN. 
Defendant-Appellant. 





Brief for Appellant in Reply. 


In his brief. the counsel for respondent urges 
that it would be abhorrent in equity, that the de- 
fendant be-all wed to keep the consideration which 
he received for the Berliner contract, and remain 
in possession of the consideration which passed 
from him to the National Gramophone Company. 

To this contention we may readily assent for 
such was not the transaction nor was such a re- 
sult achieved hy means of the substitution of the 
second fer the first contract. 

[f, by reason of such substitution,—a step essen- 
rial to the eventual introduction of the Zonophone 
in place of the rramophone—the National Gramo- 
phone Ccrporation sustained any loss or sutfered 
iny disadvantage; such fact has not been made to 
ippear nor has anv evidence been introduced from 
Which such loss may he inferred. The injury, if 
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any, suffered by that corporation, resulted either 
by reason of the refusal of the Berliner Gramo- 
phone Company to perform its contract, or because 
of the inability of the National Corporation to 
finance the introduction cf its own machine, the 
Zonophone. The very heavy and burdensome 
royalty and other payments, to the Berliner Cum- 
pany had been eliminated by the change and the 
National Company had at least u fair business 
opportunity. That the management long after- 
wards determined upon a voluntary dissolution, 
coupled with the substitution of contracts, does not 
tend to charge the obvious purport of the proof; 
that the loss under the contracts, if anv, was that 
vecasioned ‘by the wilful breach by the Berliner 
Gramophone Company of the contract on its part, 
Which loss, so far as the parties then could see, 
and in relation to the information upon which 
they acted, and in fact as shown by the course of 
subsequent litigations, would have been as great 
under the one contract between the defendant liere 
wod the National Corporation, as under the other. 

In the principal brief for appellant, is indicated 
the evidence in the case showing that the defend- 
ant in no way controlled the action of the corpora- 
tion cr its policy and that the new contract was 
substituted for the old with a definite purpose 
und for good and sufficient reason. The litigation 
maintained by defendant, relieved the National 


Gramophone Corporation from competiticn, a very 


treat immediate advantage, and ultimately and 
hy reason of a fortunate turn in that litigation, 
realized a profit for defendant rather than entail- 
ing heavy losses. . 

[In the brief for respondent, counsel, seeing the 
beyinning frem the end, seeks to have the Court 
consider the entire course of the business reviewed 


in the light of an eventual knowledge, and would ° 
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judge of the acts and contracts of the parties as 
though had an] made by actors who knew the end 
from the beginning. 

Such methods of argument will hardly do in ap- 
plying the rules of law to the interpretation of con- 
tracts and administering equity hetween litigants. 

With this word re tnrst che bubble of assumed 
moral turpitude. ueither proved uor to be inferred 
from apything in the record, the subject might 
he dismissed. but it is sleemed useful to collate in 
i few lines, rhe matters discussed in appellant’s 
principal brief. to which the rule applies, and to 
enumerate the acts and contracts which must be 
jndged by the position, knuwledge and outlook of 
the actors at the several points of action as to 
time. 

The National (iramophone Company held cer- 
rain rights in and under two execntory contracts, 
one hetween the Berliner Gramophcne Company 
and Frank Seaman, and the other between Frank 
Seaman and the National Gramophone Company. 
Frank Seaman performed his contract, but the sit- 
nation was considered undesirable because of the 
attitude of the Berliner Gramophone Company. 

Thereupen the National Company desired that 
its relation with Frank Seaman be changed and 
the first contract ‘vas superseded by the second. 


Frank Seaman t en performed all of his obliga- 


tions under the secoud contract, using his best 
endeavors to get coods for the National Company, 
crrather for its snecessor in interest, the National 
framophone Corporation. 

But the Berliner Company broke its contract 
and hy reason of snch breneh the damage suffered 
liv the National Corporation arose, Pad the first 
ventrict with Seaman chen been in effeet, the dam- 
we to the business, if any, would have proved just 
woeteat, for no-smore eramophones would have 
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weeevac uuuer vue one Chan under the other. 
Indeed the damage would haye been greater, be- 
cause of the necessity, so long as relief in equity 
under the Berliner contract should be desired. 
that the National Gramophone Corporation com- 
ply with all of its terms. 

Then, cutting wholly loose from the defendant. 
the National Corporation, upon its own aecount, 
through its subsidiary, the Universal Talking Ma- 
chine Company, embarked boldly and largely 
upon the enterprise of manufacturing and selling 
talking machines upon their own account, free 
from all of the burdensome royalties, restrictions 
und percentage of profits, contained in the Ber- 
liner contract. 

What reasons, conditions or motives may have 
led to a voluntary dissolution of the National Cor- 
poration, are not subjects of proof in the record 
now before the Court, nor are they pertinent to 
the present inquiry, save in so far it appears that 
the defendant was in no way a party thereto or 
involved therein. 


Frank Seaman, 


The testimony of the defendant himself given In 
iunother case, has been fully considered in the brief 
for appellant, in chief. and we may now refer to 
vertain points upon other issues as enumerated 
in the brief for respondent. 


Respondent's Point I. 

The agreement was wholly executory %n the part 
of Frank Seaman, for bis “grant and conver” was 
subject to the obtaining of the consent of the Ber- 
liner Gramophone Company to the making of the 
conveyance and was not to take effect or to “grant 
and convey” anything vuutil such consent, as a con- 
‘litien precedent had been secured. 
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This condition precedent having failed to arise, 
the defendant “granted and conveyed” nothing, but 
on the contrary, by the express provisions of the 
instrument, the parties fell back upon his agree- 
ment to sell yoods; an exerutory contract calling 
for acts constantly to be performed; aud such. was 
the course of business thereafter as shown by the 
evidence. 

Again— 

Counsel for respondent in pointing out a 
dasrant attempt to misconstrue words, as they 
phrase it, give as their construction of the Second 
Contract, precisely the nieaning which counsel for 
appellant struggled to express intelligibly, in the 
stutement of facts fonnd at page 3 of their brief, 
namely, that the National Gramuphone Company 
did 


“Surrender and retransfer to the party of the 

“second part the aforesaid contract and agree- 
“ment and all rights and privileges thereun- 
“der,” 


that is, the Berliner contract in the brief thereto- 
fore described under which this appellant, so being 
uod becoming the sole beneficiary and owner, is 
alleged by the respondent to have secured certain 
profits for which the appellant must now account 
In equity, as it is argued. to the Receiver of the 
Corperation which had as aferesaid, among various 
und other means of making respondent's position 
inpequitakle and illegal, entered into an agreement 
Whereby it did “Surrender and retransfer * * * 
ail rights and privileges thereunder” to appellant, 
said surrender thereupon having been for a long 
time acted upon and recognized by both parties. 
What rights or privileges may have survived in 
the National Gramophone Corporation after this 
rerransfer are not apparent to the counsel for ap- 
pellanr, but counsel for respondent argues that the 


Raymond R. Wile 
Research Library 


n 


right to a suit in equity to enforce a specific per- 
formance of the contract so retransferred; all 
rights and privilege whereunder had been so sur- 
rendered; is one such, and that accordingly the re- 
sults of such litigation, conducted by the appellant 
belong to respondent. 

This statement might seem sufficient, but the 
argument drawing the conclusions from Clie facts, 
yoes still farther; for as the only subject-matter of 
the first contract between appellant and the Na- 
tional] Gramophone Company, was the Berliner 
Contract, counsel for appellant contend in their 
argument that a surrender of all rights and privi- 
leges in the Berliner Contract, is an express and 
complete surrender and cancellation and abroga- 
tion of the first contract executed between the ap- 
pellant and the National Gramophone Corporation. 

That contract had no life substance or heing in 
effect, save as a means whereby advantages to arise 
under the Berliner contract should be transferred, 
and when all such advantages were surrendered and 
expressly relinquished, the contract by which the 
relinquished rights had arisen, was itself in. fact 
and in law and in regard to all rights which were 
hy it conferred, surrendered, retransferred and 
cancelled. 


Respondent’s Point II. 


J this point counsel for respondent make cer- 
taii ’ arguments which seem to require no other 
answer than a correction of the statements of al- 
leget-fact npon which they are hased and a refer- 
ence co the earlier brief for appellant. 

At pages 10, 11 and 13 of the brief for respond- 


ent, appear the insinnation and then Che assertion, , 


that Mr. Seaman had “violated his obliention.” had 
“defaulted,” and that his action was “An express 
violation of defendant's eontrict.” 
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On the contrary, the evidence and the findings 
of the Court below are incontrovertibly to the 
effect that Mr. Seaman in no way violated his ob- 
ligation, and never defaulted. He first contracted 
to convey, subject to the consent of the Berliner 
Company, and next contracted to deliver goods so 
far as he should be able to secure the same from 
the Berliner Company. Both of these agreements, 
in spirit and to the letter, were observed, kept. 
performed and fulfilled by Mr. Seaman. The con- 
duct of the defendant after the Gramophone Cor- 
poration repudiated its contract and ceased to 
take goods, was surely no breach on his part. 

The appellant committed no breach and suffered 
no default, and the question of respondent whether 
the defendant can “Urge his own default?” is im- 
pertinent to the case. 

The National Gramophone Corporation owned 
the right to receive the goods deliverable under the 
Berliner Contract, never anything more or differ- 
ent. This right was a legal right, never a trust. 
[t was a chose in action, dependent for its value 
upon performance, and when the Berliner Com- 
pany refused to perform, that value went out, but 
by reason of any breach or wrong on the part of 
defendant, and then the National Gramophone 
Corporation elected, not to attempt merely to make 
zood its loss by suit to enforce the Berliner con- 
tract, but, on the contrary, to seek greater profits 
through the manufacture of its own machine. It 
elected to break its contract with Mr. Seaman and 
so notified him. It proceeded with a course of busi- 
aess ipconsistent with its obligations under the 
previously existing mutually executory eontract. 

Therenpon Mr, Seaman, consenting to the breach 
hy the National Corporation and the cancellation, 
the contract was rescinded and the parties freed 
from all mutual obligations, and without rights 
either several or mutual against each other. An im- 
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passable barrier was thus interposed between Mr. 


Seaman and any claim which the National Gramo- 
phone Corporation could make under any former 
contracts or agreements, saving for fraud or mis 
take to be alleged and proved. By that barrier, 
the respondent, as succeeding to the rights of that 
corporation, is confronted in this Court, and the 
necessity for his claim of a first breach in fact by 
Mr. Seaman, is forced upon him. | 

The National Gramophone Corporation trst 
broke the existing contract, refused to perform, 
passed resolutions and adopted a course of busi- 
ness in direct contrarention of its contractual ob- 
ligations and terminated all relations with Mr. 
Seaman who, thereupon, rescinded the agreement 
as was his right. 


Respondent's Point IV. 


Respondent seems mistaken in his statement in 
regard to Mr. Seaman that, “Except about one 
minute he was a Director.” Such was not the fact 
and counsel are unable to recall any evidence from 


which an inference to that etfect may be drawn.: 


On the part of appellant, therefore, the allegation 
of trust relation by reason of official position in 
the corporation is controverted. 

Moreover, the plaintiff has nowhere in the plead- 
ings set up a constructive or resulting trust, or 
made any of the allegations pertinent to a claim 
such as indicated. The recent decisions of this 
Court that both pleadings and proof must justify 
the recovery decreed, are in point in this regard. 


All of which is respectfully submitted. 


WALDO G. MORSE, 
Attorney for Appellant. 


JOHN B. STANCHFIELD. 
WabLpo G. Morse, 
Of Counsel. 
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The evidence shows that the contractor filed the plans and specifi- 


cations with the bureau of buildings on September 14, 1906, and on 
the same Gay a verified statement, as required by the ordinances, which 
were preliminary steps to the obtaining of a building permit and to 
the filing of the bond. Later, in October, the defendant took the re- 
quired bond to the plaintiffs and requested its execution. It was ex- 
ecuted and returned to the defendant within a day or two of its re- 
ceipt. All that was required of the plaintiffs was the execution of 
the bond. The defendant was, by his contract, to give the requisite 
notices and take the necessary steps to “obtain aJ) official inspections, 
permits and licenses.” This put upon the defendant the duty of 
preparing and filing the required bond. All the plaintiffs were re- 
quired to do in the premises was to execute the bond when presented. 
This they did without delay. Such being the facts, we think the de- 
fendant’s contention is without merits. Davies v. Clark, 10 App. 
Div. 68, 41 N Y. Supp. 825. 


We, therefore, conclude that the judgment of the Municipal Court 


should be reversed and a new trial had in the Municipal Court on 
the 1st day of March, 1909. - Costs of this appeal to abide the event 
of the action. So ordered. 


(180 App. Div, 432) 
DALY vy. SEAMAN. 


(Supreme Court, Appellate Division, First Department. February 5, 1909.) 


Tevusrs (§ 30144,*\—CeEaATION—CORPORATIONS. 
A contract between defendant and the B. Co. licensed defendant to deal 


in articles embodring inventions, and authorized him to organize a cor- 
poration to be approved by the B. Co.. to which his rights might be as- 
signed. Without such approval defendant organized the N. Co. and as- 
siened to it his rights under the contract. On the B. Co. declining to rec- 
ognize the N. Co., the rights were reassigned to defendant. The reassign- 
ment agreement required defendant to furnish the N. Co. with patented 
articles so far as he could under his contract with the B. Co. Defendant 
being unable to fill its demands, the N. Co. notified defendant it would 
procure its goods elsewhere: defendant acquiescing. Thereafter the N. 
Co. assigned to the N. Corporation any rights it had under its agreement 
with defendant. Defendant having sued the B. Co. for breaking its con- 
tract, it settled with him. The N. Co. did not participate in the litigation, 
and when the N. Corporation filed its schedules for a dissolution no ref- 
erence was made to the contracts as an asset. Held, that defendant did 
not hold the contract as trustee for either of the N. Cos., so as to entitle 
it to an accounting for the proceeds of the defendant's settlement with 
the B. Go., though he did not reassign the stock received from the N. Co. 
for the original assignment of his rights. 

one Note—For other cases, see Trusts, Cent. Dig. ; 41; Dec. Dig. § 


/2-"] 

Appeal from Special Term, New York County. 

Action by Eugene V. Daly, receiver of the National Gramophone 
Corporation, against Frank Seaman. From an interlocutory judg- 
ment ordering a reference, defendant appeals. Reversed, and new 
trial ordered. 

"For other cases see same topic & § NUMBER in Deo. & Am. Digs. 1507 to date, & Rep'r Indexes 
114 N.Y.5.—69 
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Argued before PATTERSON, P. J., and INGRAH AM, LAUGH- 
LIN, HOUGHTON, and SCOTT, JJ. 


+ John B. Stanchfield (Waldo G. Morse, on the brief), for appellant. 
_ James M. Gray, for respondent. 


“LAUGHLIN, J. The National Gramophone Corporation was duly 
organized under the laws of New York on the 10th day of March, 
1899, and on the 13th day of December, 1901, an application was duly 
made to the Supreme Court in the county of Westchester for a vol- 
untary dissolution of the corporation, and on the 5th day of April, 
1902, the plaintiff was duly appointed permanent receiver in the pro- 
ceedings for the dissolution of the corporation, and this action is 
brought by him as such receiver. 

-On the 10th day of October, 1896, the defendant made a certain 
contract, in writing, with the Berliner Gramophone Company, a cor- 
poration duly organized under the laws of Virginia, and thereafter 
and on the 4th day of November, 1896, made a contract with the Na- 
tional Gramophone Company, a domestic corporation, with a view to 

assigning his interest under the contract with the Berliner Company, 
and thereafter, and on the lst day of October, 1897, the defendant 
and the National Gramophone Company made another contract pur- 
porting to reassign to the defendant the rights theretofore assigned 
by him to the National Gramophone Company. On the 31st day of 
March, 1899, the National Gramophone Company assigned and trans- 
ferred to the National Gramophone Corporation all of its assets, in- 
cluding any interest it had in said agreement between the defendant 
and the Berliner Company, and all rights, title, and interest which it 
had under the two contracts made by it with the defendant. This ac- 
tion is based upon that assignment, and is brought, and the interlocu- 
tory judgment has been rendered, on the theory that the defendant, 
by virtue of said two contracts with the assignor of the National 
Gramophone Corporation, became a trustee for that corporation, “and 
accountable to it for any profits he derived under his contract with 
the Berliner Company. 

We are of opinion that the construction placed upon these con- 
tracts by the learned tria] judge was erroneous, and that no trust re- 
lation existed between the defendant and the assignor of the National 
Gramophone Corporation. The Berliner Company owned certain let- 
ters patent for gramophones and for processes of producing records 
of sound, being the inventions of one Emile Berliner, and the pur- 
pose of the agreement of October 10, 1896, between that company 
and the defendant, so far as material to the issues here presented, 
was to license the defendant to buy, sell, and deal in gramophones 
and gramophone goods embodying said inventions and improvements 
therein throughout the United States, excepting in the. District of 
Columbia, for a period of 15 years. It was expressly provided in 
the agreement that the. defendant should be at liberty to organize 
a corporation or corporations under the laws of New York, or any 
other state, “with such powers and capital as the licensor may in writ- 
ing approve, and after such approval the licensee may assign | to said 
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corporation or corporations all the rights hereby granted by the li- 
censor.”” With a view to assigning his rights under this contract, as 
therein authorized, the defendant caused the National Gramophone 
Company to be incorporated : but he did not obtain the approval 
of the Berliner Company thereto, and without such approval, by an 
indenture under his hand and seal, bearing date the 4th day of Novem- 
ber, 1896, the dav on which the company was incorporated, in con- 
sideration of the issue to him of capital stock of the National Gram- 
ophone Company of the par value of $49,800 out of the total issue 
of the par value of $50.000, assigned to it all his right, title, and in- 
terest in; to, and under the contract with the Berliner Company, and 
in and to the rights and privileges secured thereby. This assignment 
contains the following provisions, to wit: 

- “That I will use my best endeavors to secure the recognition by the said 
Berliner Gramophone Company of ‘said.transfer, and that, in case such rec- 
ognition cannot be obtained, the said’ party of the first part will act with the 
partr of the second part and place in its charge all the business to be carried 
out by me under said contract, obtain and turn over to said party of the sec- 
ond part all goods therennder which may be advantagecusiy used by said com- 
papy, and turn over and deliver to it all profits and advantages whatever 
which may be derived from said contract with the Berliner Gramophone Com- 
pant. To have and to hold the-said contract and rights so transferred unto 
the said party of the second part, its successors and assigns, forever.” 


The National Gramophone Company issued the capital stock to 
the defendant, and business relations were resumed and continued be- 
tween the defendant and that company under the assignment, until 
the Ist day of October, 1897, when, owing to the fact that the Ber- 
liner Company refused to consent to the assignment, or to recog- 
nize any rights of the National Gramophone Company thereunder, 
the other agreement was made between the defendant and the Na- 
tional Gramophone Company. This agreement recites the assignment, 
and that it was intended and desired by the parties that it should 
be recognized by the Berliner Company, that the Berliner Company 
declined to recognize the defendant’s assignee and that it was “deem- 
ed advisable by ‘the parties” thereto “that such assignment and trans- 
fer be modified as herein provided,” and then provided that the par- 
ties had agreed as follows: 


‘The party of the first part shall and hereby does surrender and retransfer 
to the party of the second part the aforesaid contract and agreement, and all 
rights and privileges thereunder. And the party of the second part does here- 
by covenant and agree to and with the party of the first part to sell and de 
liver to it any and all gramophones and gramophone goods which it may re- 
quire in its business, so far, and as rapidly, and in such quantities as it shall 
be possible for him to obtain the same under and by virtue of his said con- 
tract, and as shall be required by the parties of the Srst part, and that such 
goods be so sold and delivered at the price at which the same shall be received 
by him, with the addition thereto of one per centum (1%) to such price to cover 
any expenses of advertising which he may incur, and to compensate him for 
his risk and attention in carrying on such business under said contract. And 
it is further mutually covenanted-and agreed that while the party of the first 
part shall purchase from the party of the second part such goods in sufficient 
quantities to satisfy the terms of his said contract, that he shall sell to no 
other person any of such goods, and shall-nse his best endeavors, so far as his 
other appointments may permit, to advance the interests of the party of the 
first part in selling such goods, and that the party of the first part shall use 
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a best endeavors to Introduce such goods more generally and extend the sales 
of same.” 


Thereafter the business relations between the defendant and the 
National Gramophone Company were continued under the agreement 
of October 1, 1897, the defendant supplying all goods desired by the 
National Gramophone Company, so far as he was able to obtain them 
from the Berliner Company; but being unable to obtain sufficient to 
meet the demands of the National Company at all times, and on the 
2d day of April, 1900, the directors of the latter company adopted 
a resolution that thereafter the company would procure its goods else- 
where, and notified the defendant thereof. The defendant acquiesced 
in this action of the National Company and proceeded to sell such 
goods as he was able to obtain from the Berliner Company elsewhere. 
Thereafter the defendant instituted various actions against the Ber- 
liner Company for violations of his contract with it, and for an in- 
junction and an accounting, and against others, which litigations were 
all settled on the 3d day of February, 1903, upon the payment to him 
by the Berliner Company of $35,000, .and the delivery to him of stock 
in the Consolidated Talking Machine Company of America of the 
par value of $35,000, 

The defendant has been held accountable for the profits of this set- 
tlement. The precise contention made in support of the judgment 
is that the agreement of October 1, 1897, between the National Gram- 
ophone Company and the defendant, by which it reassigned to him all 
right, title, and interest derived by it under his assignment of his 
contract with the Berliner Company, was merely a modification of the 
agreement by which he made the assignment to it, and that the pro- 
visions of his assignment by which he obligated himself, in the event 
that the consent of the Berliner Company to the assignment should 
not be obtained, to account to the National Company for all profits 
and advantages which he might derive from the contract with the 
Berliner Company, remained in full force. We are of opinion that 
this was not the intention of the parties as manifested by ‘the agree- 
ment; and if there were any doubt in that regard, it has been re- 
moved by the practical construction of the agreements made and ac- 
quiesced in by the parties for a long period of time. The fair con- 
struction of the reassignment agreement is that all rights theretofore 
assigned by defendant were reassigned to him and that the provisions 
of the reassignment agreement with respect to the future relations 
between the parties were intended to be substituted for those pre- 
scribed in the assignment, and such has been the practical construc- 
tion placed upon it by the parties. The defendant, being the prin- 
cipal stockholder of the National Company, became a director and 
president thereof; but, upon it being finally determined that the con- 
sent of the Berliner Company to the assignment could not be obtain- 
ed, he resigned both as president and as a director, and after these 
vacancies were filled a resolution was formally adopted by the board 
of directors, as follows: 

“That the contract between the Berliner Gramophone Company and Frank 


Seaman, dated October 10, 1896, and assigned by said Seaman to this company 
upon the 4th day of November, 1896, be and the same is hereby surrendered 
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aod retransferred to him, upon his contract and agreement to sel] and deliver 
to this company any and all gramophones and gramophone goods which it may 
require, so far as it shall be possible for him to obtain same under and by 
virtue of his said contract, and that such goods be so delivered and sold at 
the place at which the same shall be received by him, with the addition of 
1 per centum to such price to cover any expenses of advertising which be may 
incur. and to compensate him for his risk and attention in carrying on such 
business under said contract Such contract shall provide that while this com- 
pany shall purchase from said Seaman such goods in sufficient quantity to 
satisfy the terms of his said contract, that he shall sel] to no other person 
and shall use his best endeavors, so far as his other appointments may permit, 
to advance the interests of the company in selling such coods, and that this 
company shall use its best endeavors to introduce such goods more generally 
“und extend the sales of the same. And it was further resolved that the presi- 
dent be authorized to execute the necessary agreements to carry into effect 


this resolution.” 


The reassignment agreement of October 1, 1897, was based on this 
resolution. it also appears that at this time the National Gramophone 
Company was having a new type of talking machine, known as the : 
“Zonophone,” constructed by the Universal Talking Machine Com- 
pany, with which it had intimate relations. At the same meeting 
of the board of directors at which the reassignment of the contract 
to the defendant was authorized, there was spread upon the minutes 
with respect to this new talking machine, the following: 

“Gur new type of machine has been completed at last, and will probably be 
put on the market the end of this month. We hare hundreds of unfilled or- 
ders for these machines, which will show distinct improvements over everr- 
thing we bave ever sold, and which will yield us a greater profit as well.” 


That contract between the Berliner Company and the defendant 
precluded him from engaging in selling other goods in competition 
with its gramophones or gramophone goods. It is evident that the 
National Gramophone Company recognized that it, as an assignee 
of the contract, would be bound by this provision, and it is mant- 
fest that it desired to be free to deal in other similar goods. The fact 
that the defendant did not reassign his stock, which was the consid- 
eration he received for the assignment, is not controlling with re- 
spect to the construction of the agreement. By virtue of the agree- 
ment of October 1, 1897, the National Gramophone Company was 
still to receive virtually all of the profits that it would have derived 
from the business had the Berliner Company consented to the as- 
signment, and it had enjoyed such profits in the meantime. It is dif- 
ficult to explain the action of the National Gramophone Company in 
finally terminating all relations with the defendant, and refusing to 
be further bound by the agreement of October 1, 1897, upon any 
theory consistent with an understanding on its part that the defend- 
ant was still representing it and acting as its trustee for it in his re- 
lations with the Berliner Company. It was not consulted with re- 
spect to the litigation instituted by him, nor did it take part in con- 
ducting such litigation or bear any part of the expense thereof. The 
litigation involved more than breaches of the contract which de- 
fendant had attempted to assign to the National Company. When 
its successor in interest, the National Gramophone Corporation, filed 
its schedules in the dissolution proceeding, no ‘peteretice was made 
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to any of these contracts as an asset. The claim, therefore, that the 
cefendant held the contract between him and the Berliner Company 
as trustee for the National Gramophone Company and of its suc- 


-cessor cannot be sustained. 


The material facts are found by the court, and, in view of the doc- 
umentary evidence upon which they rest, it is manifest that they 
cannot be changed upon a new trial. The court has, however, tound 
as matter of fact and in the findings of fact that it was the inten- 
tion of the parties that defendant should account under the assign- 
ment for any profits he might realize on or by virtue of his contract 
with the Berliner Company, and that said assignment was never 
canceled. or superseded in toto by the reassignment agreement, and 
therefore, although these findings are, strictly speaking, conclusions 
of law, yet it is not entirely clear that we would be justified in chan- 
ging them, or in dismissing the complaint without changing them. 

It follows that the judgment should be reversed, and a new trial 
granted, with costs to appellant to abide the event. All concur, 


(61 Misc. Rep. 345.) 
PROPLE ex rel. NEW YORK CENT. & H. R..R. CO. v. KENO et al. 
(Supreme Court, Special Term, Onondaga County. December, 1908.) 


1. TaAxaTION (§ 876*) — ASSESSMENT OF FRANCHISES — AUTHOEITY OF VILLAGE 
ASSESSORS. 

Under Tax Law (Laws 1899, pp. 1590, 1592, c. 712) §§ 42, 45, the state 
board of tax commissioners must annually fix and determine the valua- 
tion of each special franchise, subject to assessment in each city, town, or 
tax district, and village assessors in assessing taxable franchises of a rail- 
road running through the village must enter the valuations of such fran- 
chises as so fixed, and, where such board has omitted to fix the value of 
each of such franchises in the village only, the assessors have no power 
to determine their value and enter the same in the assessment roll, 

[Ed. Note——For other cases, see Taxation, Dec. Dig. § 376.*] 

2 Taxation (§ 496%) — ASSESSMENT WITHOUT JUBISDICTION — REVIEW BY CEB- 
TIORAEI. 

Where the assessment is made without jurisdiction, failure to file writ- 
ten objections as required by Tax Law (Laws 1896, p. 810, c. 908) § 36, 
does not affect the right of the person taxed to review the assessment by 
certiorari. 

[Ed. Note.—For other cases, see Taxation, Cent. Dig. §§ 892-893; Dec. 
Dig. § 496.*] 


Certiorari by the People, on the relation of the New York Central 
& Hudson River Railroad Company, against Albert P. Keno and 
others. Review of assessment. _ Assessment stricken irom rolls, 


Lewis, Watkins & Titus, for relator. 
J. E. Rafter, for respondents. 


ROGERS, J. This is a certiorari to review the relator’s assess- 
ment of its franchises in the village of Mohawk, Herkimer county. 

The village was incorporated by chapter 157, p. 233, Laws 1844, 
and is in the town of German Flats. The village of Ilion is also in 





*For other cases see same topic & § NUMBER in Dec. & Am. Digs. 1507 to Gate, & Rep'r Indexes 


Raymond R. Wile 
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